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FINDINGS OF FACT AND CONCLUSIONS OF LAW

This Court held an evidentiary hearing on Plaintiffs’ Motion for Preliminary

Injunction [Doc . No. 24] on May 27 - 29, 2009, and a bench trial on the merits on

April 20 - 23, 2010, pursuant to an agreement of the parties that the instant case

proceed to trial before the undersigned notwithstanding Plaintiffs’ bankruptcy

filing. Having carefully considered and reviewed all evidence submitted to the

Court and the law applicable thereto, the Court finds in favor of Defendant, and

hereby enters the following findings of fact and conclusions of law, consistent with
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A. Background

1 . Since 2005, Plaintiffs Mesa Air Group, Inc . ("Mesa") and Freedom

Airlines, Inc. ("Freedom") (collectively, "Plaintiffs") have provided regional jet

service under various code-share arrangements with Delta Air Lines, Inc . ("Delta")

and operated aircraft as part of the Delta Connection program . [P1. Ex. 21 ; Doc.

No . 119 �� 1, 21 ; Doc. No . 56 (May 14, 2008 D . Bornhorst Dep.} at 8 :8-9:3, 11 :7-

12 :1]

2 . On May 3, 2005, Delta and Plaintiffs entered into a contract (the "ERJ

Agreement"), whereby Plaintiffs would operate up to 36 ERJ-145 aircraft, which

are 50-seat regional jets. [PI. Ex. 21]

3 . Under the terms of the ERJ Agreement, Delta is obligated to pay

Mesa: (1) certain "Direct Costs" defined in the Contract ; (2) a "Base Mark-up,"

consisting of a 4% mark-up of Direct Costs for any month in which Mesa achieves

a "completion rate" of at least 95% ; and (3) "Monthly Incentive Compensation,"

consisting of an additional 1 % mark-up of Direct Costs for any month in which

Mesa achieves a designated monthly incentive goal - generally a "completion rate"

of 97% or more. [Pl . Ex. 21, Art. 3 ; Hrg. Tr. at 221 :18-222:14] The ERJ
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Agreement provides Mesa with monthly revenues of approximately $20 million .

[Hrg. Tr. at 102 :15-17]

4. Under the ERJ Agreement, Freedom is required to achieve certain

minimum performance standards with regard to the completion of flights . [Pi. Ex .

21 � 11(F)(vi)] If Freedom fails to maintain a completion rate of 95% "during any

three (3) months during any consecutive six (6) month period," Delta has the right

to terminate the ERJ Agreement "immediately and at its sole option ." [Id.]

5. The ERJ Agreement does not expressly define the term "completion

rate ." [P1 . Ex. 21 ; Hrg. Tr. 416:4-6] However, the term "completion rate" is

commonly understood in the industry as the number of flights completed divided

by the number flights scheduled . [Hrg. Tr. at 415 :2-9; Doe. No . 75 (May 16, 2008

C . Tyler Dep.) at 16 :4-17 :4] Under the express terms of the contract, flights

operated with no revenue passengers or completed over four hours late are not

considered to be completed flights . [Pl . Ex. 21 � 11(F)(vi)]

6 . On March 28, 2008, Delta’s Don Bornhorst notified Plaintiffs that

Delta was electing to terminate the ERJ Agreement effective immediately as a

result of Freedom’s failure to maintain a completion rate of 95% for the months of

October 2007, December 2007 and February 2008 . [PL Ex. 57; Hrg. Tr. at

534 :24-535 :7]
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7. On April 7, 2008, Plaintiffs filed a Complaint for Declaratory

Judgment, Specific Performance and Injunctive Relief, seeking, inter alia, a

declaration that no grounds existed for termination of the ERJ Agreement and

preliminary and permanent injunctive relief. [Doc. No. 1 ]

8. This Court held a preliminary injunction hearing (the "Preliminary

Hearing") on May 27-29, 2008 . [Doc. No. 43-45] At the conclusion of the

Preliminary Hearing, the Court issued an order granting the preliminary injunction

on the ground that Plaintiffs demonstrated a likelihood of success on the merits as

to their claim for equitable estoppel . [Doc. No . 80 at 27 � 66]

9. The original Complaint did not assert a claim for equitable estoppel .

[Doc . No . 1 ] However, after the Preliminary Hearing, Plaintiffs subsequently

amended the Complaint to assert the estoppel claim as well as claims for binding

oral modification and mutual departure . [Doc. No. 119]

10 . This case came before the Court for a trial on the merits on April 20-

23, 2010 . [Doc. No. 148-51 ]

B. The Partnership Between Delta and its Regional Carriers

11 . Delta is responsible for setting the schedules and fares for all Delta

Connection carriers, including Freedom . [Pl . Ex. 21 � 1 (B)-(C) ; Doc . No . 56 at

12 :18-13 :8] Freedom supplies the Aircraft, flight crews and other personnel and
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operates the Aircraft and flies under the Delta name and airline code, "DL ." [Pl .

Ex . 21 � 1(A)] Customers do not distinguish between Delta’s mainline operations

and its regional carriers ; thus, Freedom flights, like other regional carrier flights,

are viewed by the public as Delta flights, and performance failures by Delta

Connection carriers are attributed to Delta . [Trial Tr. at 303 :13-18; Doc. No . 56 at

8 :13-9 :3]

12 . Delta’s primary concerns in operating an airline, in addition to safety,

are completion and on-time performance : ensuring that customers reach their

destinations and reach them on time . [Doc. No. 56 at 15 :3-18]

13 . During periods of irregular operations involving weather, congestion

or other air traffic control (ATC) restrictions, it may not be possible to fly all of the

flights scheduled to operate during a given period of time . [Doc. No . 80 at 4 161

In anticipation of such circumstances, Delta’s Operations Control Center (OCC)

convenes"coordination calls" with Freedom and other Delta Connection carriers in

an effort to minimize the disruption to overall operations and to the customer that

might otherwise result during these periods . [Hrg. Tr. at 506:15-507:8, 508 :17-

512 :1] During the calls, which occur approximately 24 hours in advance of the

expected weather event, Delta asks regional carriers, including Freedom, to cancel
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flights flights in anticipation of weather and congestion-related restrictions . [Hrg. Tr. at

161 :24-161 :17 ; 167 :10-169 :14; 208 :19-210 :25 ; 545 :24-546 :24]

14 . Delta’s objective in convening these calls is to pre-cancel certain

flights in sufficient time to notify passengers impacted by the cancellations before

they leave for the airport and to re-accommodate the passengers on other flights .

[Hrg . Tr. at 546:8-24; Doe . No . 56 at 25 :1-121 In determining which flights to

cancel, Deltaa seeks to minimize the inconvenience to the passengers and may

coordinate cancellations to allow for its own larger aircraft, including international

flights, to operate during times when not all scheduled flights can operate . [Doe .

No . 56 at 36:14-15 ; Hrg. Tr. at 162:5-17; 173 :3-10; 223 :5-20; 273 :14-274:1]

15 . This practice of canceling flights in anticipation of weather-,

congestion- or ATC-related events is sometimes referred to as "proactive

thinning," and the cancellations are referred to as "coordinated cancellations ." The

practice avoids additional delays and disruptions that might otherwise flow from

the weather or ATC event . [Doc. No . 56 at 33 :15-34 :6; Hrg. Tr, at 508 :17-510:5]

Nonetheless, in absence of coordinated cancellations, Freedom has no incentive to

and does not pre-cancel flights . [Hrg. Tr. at 1 76 :9-25] Freedom’s goal is to

"complete as many flights as possible," because, as Mesa’s Director of Contract

Revenue Management, Bud Tyler, testified, "to the extent we were requested to
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cancel flights, we lose the revenue associated with those flights ." [Id. at 225 :01-

OS] Thus, when Freedom considers whether to cancel a specific flight due to

weather or ATC restrictions, it typically waits until "about an hour and a half

before its scheduled departure time ." [Id. at 176 :9-17 ] When Freedom cooperates

with Delta’s request to cancel a flight, it loses any chance to operate the flight,

because even if Delta’s weather forecast proves to be wrong and Freedom could

have operated the flight at or near the scheduled time, the passengers will all have

been notified of the Coordinated Cancellation and placed on different flights . [Id,

at 79 :23-80:10 ; 247 :1-5 ; 212 :13-25 ; 213 :I-20; 423 :22-424 :16; 548 :19-24.]

16 . The ERJ Agreement does not say anything about whether Freedom is

obligated to accept coordinated cancellations, and FAA regulations prevent Delta

from unilaterally cancelling Freedom’s flights because only the aircraft certificate

holder and the pilot may execute on the decision not to fly . [Id. at 184:10-15]

However, Delta expected that its requests for Coordinated Cancellations would be

honored, and communicated this expectation to Freedom and the other regional

carriers from people in the field to the highest levels of management . [Id. at

162:13-17 ; 179 :02-24; 211 :01-06; 275 :05-23 ; 358 :14-17; 364 :1-12 ; 555 :16-

5 58 :11 ; Pl. Ex. 49, 60; Dep . of Neil Y. Stronach [Doc . No. 57] at 40 :2-14 ; 47 :10-

17; Dep. of Edward H . Bastian [Doc . No. 61] at 38 :23-39:2; 44 :16-19] Generally,
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Freedom accepted coordinated cancellations [Hrg . Tr. at 558 :12-17], at least until

late 2008 . [Trial Tr . at 229:8-101

C. Freedom’s Flying Under the ERJ Agreement

17 . The ERJ Agreement does not establish a specific hub location for the

Freedom aircraft, and Delta is free to change the hub location with prior notice .

[Pl . Ex. 21 ] The ERJ Agreement only provides that Delta may not change the hub

location to certain hubs identified in Article 1(C ). [Pl. Ex. 21 � 1(C)] John F .

Kennedy International Airport ("JFK") is not one of the hub locations that is

expressly identified in Article 1 . [Id. ]

18. Freedom began flying under the ERJ Agreement in 2005, and, at that

time, its base of operations was in Orlando, Florida . [Hrg. Tr. at 69 :12-16, 304:1-

8] In late 2006 or early 2007, however, Delta notified Freedom that it would be

moving more of Freedom’s ERJ flights to JFK . [Doc. No. 80 at 7 � 15 ; Hrg. Tr. at

73 :6-10] Prior to September 2007, when Freedom was typically flying out of

Orlando, Freedom submitted invoices to Delta based on a completion rate equal to

the ratio of completed flights to scheduled flights, counting all cancellations,

regardless of reason, against Freedom . [Hrg. Tr. at 222:25-224:7] Coordinated

cancellations were infrequent and did not impact Freedom’s compensation under

the ERJ Agreement . [Id. at 223 :21-224:14]
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19.19. JFK is a difficult operating environment, and Freedom had experience

operating in JFK . Plaintiffs were concerned that moving a significant number of

flights to JFK could impact Freedom’s performance . [Hrg . Tr. at 391 :12-16] In

particular, the difficult operating conditions at JFK result in more frequent

coordinated cancellations relative to Florida . [Id. at 83 :19-85 :7; 347 :22]

D. Plaintiffs Attempt to Obtain Agreement from Delta That Coordinated
Cancellations Would Not Impact Freedom’s Completion Rate

20 . Beginning in early February 2007, Jorn Bates, a former Deltaa

employee who was then Freedom’s Chief Operating Officer, contacted Courtney

Boyd, a Director for Delta Connection, to discuss the issue of coordinated

cancellations in connection with Freedom’s move to JFK . [Hrg . Tr . 303 :16-

304 :16; Pi. Ex. 47] According to Mr . Bates, he sought to reach an understanding

with Ms. Boyd that coordinated cancellations would not be counted against

Freedom’s completion rate . [Hrg . Tr. at 304 :12-16] Mr. Bates spoke with Ms .

Boyd on February 5, 2007, and followed up with an e-mail communication on

February 6, 2007, seeking to "recap for agreement" what had been discussed the

day before, stating that "when Delta requests Freedom to cancel flights, those

flights will be credited to Freedom for purposes of incentive payments and

minimum performance calculations on the commercial side ." [Pl . Ex . 47]
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21 . After receiving a second inquiry from Mr . Bates regarding his e-mail

of February 6, Ms. Boyd informed Mr . Bates that she was running the issue "by the

ops team" and would get back to him "soon ." [Pl . Ex. 47] In fact, Ms. Boyd did

seek the opinion of Stan Moore, a manager in Delta’s Operations group, although

Mr. Moore was not a decision maker with regard to the terms of the contract .

[Trial Tr. at 287 :2-10 ; Pl. Ex . 61] Ms . Boyd nonetheless did not respond to Mr .

Bates’ email. [Hrg. Tr. at 306:1-7]

22. Mr. Bates, himself, also raised the issue of credit for coordinated

cancellations-which Mr. Bates referred to as "commanded cancellations"-with

Mr. Moore on February 14 and again on February 22 . Mr. Moore told Mr. Bates

he would have to "get with Courtney" on that issue . [Def. Ex. 30 (MAG040938-

39) ; Doe. No. 163 (Nov . 12, 2009 J. Bates Dep.) at 240 :24-241 :5]

23 . In the communications with Ms. Boyd and Mr. Moore, Mr. Bates

sought to obtain agreement not only on credit for so-called "commanded

cancellations" but also on the issue of four-hour late flights . [See Pl. Ex . 47; Def.

Ex. 30 ; Hrg. Tr. at 303 :16-22, 305 :3-10, 306 :20-307 :4] In particular, Mr . Bates

sought an agreement that Freedom would be "credited with the completion" of

four-hour late flights and "compensated in the normal manner ." [Pl . Ex. 47; Def.

Ex. 30 ; Hrg. Tr. at 305 :3-10]
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24. Mr. Bates had failed to reach any agreement on the issues of

coordinated cancellations or four-hour late flights as of March 19, 2007 . [Pl . Ex .

47 ; Hrg. Tr. 306:1-7, 319:18 ; Doe. No . 164 at 338 :11-22]

25 . At the same time that Mr. Bates was inquiring about these issues with

Delta, Ms . Boyd was in the middle of negotiating with Plaintiffs an amendment to

the ERJ Agreement. [Trial . Tr. at 281 :17-20, 288 :3-8 ; Hrg. Tr, at 438 :10-17] A

written amendment was actually executed on March 13, 2007 . [Doc. No. 78-3 ;

Doe. No . 76 (May 16, 2008 J. Bates Dep.) at 72 :1-18] In addition, Ms. Boyd was

negotiating with Plaintiffs for the operation of CRJ900 regional aircraft ; the CRJ

agreement also was executed on March 13, 2007 . [Trial Tr. at 288 :3-8 ; Def. Ex .

24] Finally, Ms . Boyd was in the process of re-negotiating all thirteen of the Delta

Connection agreements as part of Delta’s reorganization, so that Delta could

emerge from bankruptcy . [Trial Tr. at 288 :3-13]

26. The issues relating to coordinated cancellations or four-hour late

flights could have been raised by Plaintiffs as part of the formal amendment to the

ERJ Agreement, but they were not. [Trial Tr. at 288 :3-1 8]

27. Because Ms. Boyd would have expected Plaintiffs to raise any "big

issue" as part of the negotiations and the various drafts that were going back and
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forth between Delta and Freedom in March 2007, she did not put much emphasis

on the e-mails from Mr . Bates. [Trial Tr, at 288 :14-18]

E. Mr. Bates’ Claim That an Agreement Had B een Reached

28. At the Preliminary Hearing, Mr . Bates specifically testified that he

had a thirty to forty-five-minute meeting with Ms . Boyd in her office in "late

March or early April" of 2007 . [Hrg. Tr . 306 :8-307 :4] Mr. Bates testified that

Ms. Boyd agreed to three things during that meeting : (1) that Freedom would

receive credit for so-called "commanded cancellations" when calculating the

completion rate for purposes of the ERJ Agreement’s "default" or termination

provision as well as for "incentive payments ;" (2) that flights completed more than

four hours late would be counted as completed flights ; and (3) that Freedom would

be credited for cancellations resulting from damage caused by ground handlers .

[Id. at 318 :9-319 :11] Mr. Bates stated that he did not need to have the agreement

in writing because he "had her word ." [Id. at 307 :17-24]

29 . At the Preliminary Hearing, Freedom’s President and Chief Operating

Officer, Michael Lotz, testified that Mr . Bates told him that he had an agreement

with Ms. Boyd regarding coordinated cancellations and four-hour-late flights in

March or April 2007 . [Id. at 74 :19-76 :11]
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30. Another piece of evidence supporting the existence of an agreement

between Ms. Boyd and Mr. Bates is a July 13, 2007 e-mail from Mr. Bates to

Wayne Aaron (a Delta Connection Vice President), and copying others at Delta,

including Ms. Boyd. [Pl . Ex. 45] In that e-mail, Mr . Bates states that the proposed

changes to the daily operations report that were the subject of a previous e-mail

would "further cloud the commanded cancellations we get credit for on the

commercial side ." [Id.]’ No one at Delta responded to this statement . Ms. Boyd

testified that she did not focus on the e-mail because it was not addressed to her

and because it dealt with a matter that was not her responsibility . [Hrg. Tr. at

443 :18-444 :11]

31 . At the Preliminary Hearing, Ms . Boyd denied that any such agreement

had been reached. [Hrg . Tr. at 396:11-16] This Court credited the testimony of

Mr. Bates over that of Ms . Boyd. [Doc. No . 80 at 12-13 � 28]

The e-mail was retained in pdf format on Mr . Bates’ computer . Delta has argued
that the pdf document is suspicious because the original e-mail string in a native
format apparently no longer exists and has not been located by Mr . Bates or any of
the recipients . The Court is not convinced that the document was modified or
created in preparation for litigation or is otherwise inauthentic and will consider
the document on the same basis as all other evidence introduced during the course
of this proceeding .
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F. New Documentary Eviden ce Casts Dou bt on the Existence of an
Agreement Regarding Coordinated Cancellat ions

32. At trial, Delta offered new documents in evidence that had not been

presented at the Preliminary Hearing and had not been presented to witnesses in

May 2008 depositions . According to letters from Plaintiffs’ counsel, Plaintiffs

produced a total of 68,142 pages of documents in May 2008 in connection with the

Preliminary Hearing. [Def. Ex . 153] Of that production, 44,120 pages were not

produced until after the May 16 deposition of Mr . Bates . [1d.] Of that, a combined

total of 36 ,294 pages were produced on May 19 and May 20-the day before and

the day of the deposition of Joseph Serratelli, who took over for Mr . Bates in

January 2008 as Freedom’s Chief Operating Officer . [Id.]

(i) Evidence Relating to the Lowering of Incentive Goals

33 . According to e-mails and other documents, in the summer of 2007,

Plaintiffs asked Delta to lower the incentive goals in the ERJ Agreement . [Def.

Ex. 17, 75 ; see also Hrg. Tr. at 398 :11-21 ] The incentive goals are set forth in

Schedule 3 to the ERJ Agreement [P1 . Ex. 21], and they establish the monthly

completion rate that Plaintiffs must achieve in order to earn an additional 1%

mark-up over and above the reimbursements and base mark-up paid

under the contract. [Doc . No. 80 at 2-3 � 3 ; Doc . No . 66 (May 22, 2008 C.

Higgins Dep.) at 34 :12-17; Trial Tr, at 184 :12-20] These incentive goals had been
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established in 2005, when the ERJ Agreement was first executed, and Freedom had

continued to operate under the original Schedule . [Def. Ex . 36 (MAG027900) ; see

also Def. Ex. 17, 68]

34 . With Freedom’s increased flying in JFK, Plaintiffs apparently asked

that Delta decrease the incentive goals, arguing that otherwise the goals would be

difficult for Plaintiffs to achieve . [Hrg. Tr. at 398 :15-19 ; Def. Ex. 16, 17, 36

(MAG027901), 77, 105 ; Doc . No . 64 at 84 :12-86 :10] Delta agreed to consider a

proposal, but Plaintiffs never presented anything to Ms . Boyd or the Commercial

group. [Hrg. Tr. at 398:15-19; Doc . No . 64 at 85 :1-86 :4]

35 . Ms. Boyd testified that Delta "would not have entertained the idea of

lower goals if we had agreed already to add back in commanded or coordinated

cancellations." [Hrg. Tr, at 398 :19-211 Delta might agree to change the incentive

goals or to change the definition of the completion rate, but not both . [Doc. No. 64

at 84 : 12-25]

36. Plaintiffs apparently sent a draft presentation regarding the incentive

goals to Delta’s Glen Hauenstein ; it contains no reference to an existing agreement

with Delta to exclude coordinated cancellations from the calculation of the

completion rate. [Def. Ex . 36] To the contrary, the document, which was not

introduced during the Preliminary Hearing and which was prepared by Mr . Bates



- 16-

and Mr. Ornstein, repeatedly refers to the total completion factor or "TCF" . [Id. ;

Doc. No. 164 at 287 :12-288 :17]

37. Plaintiffs also produced a July 19, 2007 summary, which discusses

Freedom’s increased flying in the Northeast (i .e ., JFK) and the need to renegotiate

the incentive goals of the ERJ Agreement . It suggests obtaining "[a]t a minimum,

written agreement stating that proactively thinned or [cancels] caused by Ground

Handlers are computed as completed flights ." [Def. Ex. 17 (MAG000066)]

(ii) Evidence Relating to the Pilot Bo nus Program

38 . In April 2007, Plaintiffs established a pilot bonus program for the ERJ

pilots to incentivize attendance and performance. [Def. Ex. 46; Doc. No . 165

(Mar. 8, 2010 R. Gumm Dep.) at 180 :23-181 :4, 208 :6-8] The completion rate

goal established for the pilot bonus program was set slightly higher than the

contractual goal set forth in the ERJ Agreement. [Doc. No . 164 at 270:11-16,

272:2-5, 297 :22-298 :1 ]

39. Mr. Bates distributed regular memos to the Freedom pilots discussing

the terms of the bonus program and providing updates on what performance was

required in order to reach the bonus program goal . [Doc . No. 165 at 183 :9-184:2 ;

Doc. No. 164 at 293 :19-296 :15 ; Def. Ex. 28-29, 33, 37, 39, 40-41, 43, 53]
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40. In every memo between April 2007 and October 11, 2007, the

completion rate goal is expressly described as "TCF" or total completion factor .

Def. Ex. 29, 33, 37, 39, 41, 43, 46, 56-57, 110] One memo, dated September 6,

2007, expressly states that "TCF means that all cancels are counted." [Def. Ex. 33]

Another notes that cancels, including flights Freedom was "asked by Delta to

cancel," accounted for a "2 .72 hit to the TCF ." [De� Ex. 29]

41 . Credit for coordinated cancels is never discussed in any pilot bonus

memo until October 3, 2007, when Mr. Bates states that, "[a]fter removing the

cancels Delta asked us to take to streamline operations in JFK, [Freedom] met [the]

goal" and the pilots would be receiving bonus checks for September flying . [Def.

Ex. 43 ; Doe. No. 164 at 311 :$-312 :16, 315 :7-16 ; Dac . No . 165 of 228 :1-7]

42. Mr. Bates’ October 3 memo to the pilots contradicts an earlier memo

he had sent on September 28, 2007 expressly informing the pilots that they would

not be receiving bonus checks for September flying because they had missed the

completion goal . [De� Ex. 41]

43. Mr. Bates could only speculate about what happened between

September 28 and October 3 that caused him to exclude the coordinated

cancellations from the completion rate in connection with the pilot bonus . [Doc .

No. 164 at 315 :17-317 :7] Ryan Gumm, Freedom’s Chief Pilot in 2007, similarly
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could not recall any specifics about the change, saying only that it "was [Mr .

Bates’] call on how they wanted to do it ." [Doc . No . 165 at 228 :1-229 :6]

44 . On October 2, 2007, Mr. Gumm took over responsibility for sending

the pilot bonus updates . [Def. Ex. 56 ; Doc. No . 165 at 221 :18-222 :15] In

preparing the memo, Mr. Gumm originally used a template provided by Mr . Bates,

which did not identify or discuss credit for coordinated cancellations . [Doc . No .

165 at 222 :16-224 :20]

45 . Somewhere between October 2 and October 6, Mr . Bates provided

Mr. Gumm with a new template for the pilot bonus memos, which contained a line

that specifically takes out "mainline initiated cancels." [Doc . No. 165 at 236:17-

238 :3 ; Def. Ex 57] Mr. Gumm could not recall the circumstances surrounding the

new template, but he had not been told by Mr . Bates earlier in the month that the

program would be changing. [Doc . No . 165 at 225 :15-20]

(iii) Evidence From Other Docum ents

46 . Plaintiffs’ documents indicate that Mr. Ornstein believed Freedom’s

performance goal was based on "TCF" or total completion factor. [Def. Ex. 35]

When Mr. Ornstein stated to Mr . Bates, "assuming our goal is based on TCF," Mr .

Bates did nothing to correct the assumption ; nor did he mention any agreement on

coordinated cancellations . [Id.]
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47. Mr. Bates’ alleged agreement with Delta does not appear among the

list of items identified as "Accomplishments" of the Freedom team in either March

2007 or April 2007 . [Def. Ex. 48 (MAG038971), 49]

G. Mr. Bates’ Conduct Casts Doubt on the Existence of an Agreement

48. Mr. Bates did not know whether he had informed Mr . Ornstein of the

alleged agreement with Delta, even though he admitted that, as CEO of the

company, Mr. Ornstein might need to know that information . [Doc . No. 164 at

254:12-255 :4]

49 . Plaintiffs offered no e-mails or other documents between Mr . Bates

and Mr. Ornstein or Mr. Lotz in which Mr. Bates told them he reached an

agreement. Plaintiffs’ witnesses acknowledged that the ERJ Agreement and the

agreement regarding coordinated cancellations were "important" to Freedom .

[Doc. No. 166 at 127:11-20; Doc . No. 164 at 276 :1-3 ; Doc. No . 75 at 29 :17-30 :9]

50. Mr. Bates did not inform Mr. Tyler of the alleged agreement in March

or April 2007, even though Mr . Tyler had responsibility for invoicing Delta under

the ERJ Agreement. [Hrg. Tr. at 243 :2-15 ; Doc . No. 76 at 185 :5-12; Doc. No .

164 at 318 :13-319:4]

51 . Mr. Bates did not inform Mr . McDannell, Director of East Coast

Operations for Freedom, that any agreement had been reached, even though
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Mr. McDannell testified that it would have been "important" for him to be made

aware of such an agreement . [Hrg. Tr. at 392 :21-393 :19]

52. Mr. Bates did not inform Mr . Gumm of any alleged agreement with

Ms. Boyd or with Delta to exclude coordinated cancellations, even though

Mr. Gumm was part of management. [Doc. No . 165 at 230:13-17, 240 :5-17] .

53 . Although Mr. Serratelli testified in deposition that he had been told of

the alleged agreement [Doc . No. 74 (May 20, 2008 J. Serratelli Dep .) at 8 :8-9 :14,

72:10-73 :15 ; Doc. No. 166 at 135 :20-137 :16], Mr. Serratelli did not begin his

employment with Mesa until January 2008 and did not learn of the agreement until

January or February 2008, Additionally, subsequent e-mails from Mr . Serratelli on

this issue, discussed below, indicate that shortly after Mr. Serrateili was informed

by Mr. Bates that an agreement existed, he was informed otherwise by Delta

representatives .

54. Despite statements in documents authored by Mr. Bates that he tried

to get his agreement with Ms . Boyd in writing [see Def. Ex. 30, 34], Plaintiffs

offered no e-mails or other communications with Ms . Boyd after March 2007

seeking to confirm the alleged agreement in writing .

55. The only e-mails between Mr. Bates and Ms. Boyd regarding the

terms of the alleged agreement are e-mails in February and March 2007 . [Pl. Ex .
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47] From the plain terms of the emails, no agreement was reached as a result of

these communications . [Hrg. Tr. at 319:18

56. Mr. Bates had lunch with Anthony Canitano of Delta on April 4,

2007. [Def. Ex. 152 (MAGX004422 23, MAGX004517-1 $) ; Trial. Tr. at 199:10-

14] Mr . Canitano had responsibility for the Freedom relationship at that time, and

he communicated with Mr . Bates on various issues relating to the ERJ and CRJ

connection agreements . [Trial Tr, at 196:12-198 :23] Mr. Bates did not say

anything to Mr . Canitano about reaching any agreement with Ms . Boyd relating to

the ERJ Agreement . [Trial Tr . at 200 :19-201 :1 ; see Hrg . Tr . 306:8-307 :4]

57. On at least two occasions in 2008, Mr. Bates failed to respond to e-

mails from Mr. Serratelli in a manner consistent with the existence of a prior

agreement with Ms . Boyd. For example, on February 19, 2008, Mr . Serratelli e-

mailed Mr. Bates and informed Mr. Bates that he (Mr. Serratelli) was going to be

attending a meeting with Ms . Boyd and others from Delta to discuss the "incentive

payout" under the ERJ Agreement . [Def. Ex. 32 ; Doc. No. 164 at 267:1-14; Doc .

No. 166 at 153 :18-154 :7] In that e-mail, Mr. Serratelli explicitly told Mr. Bates

that he was "not sure that [Freedom] and Delta [were] on the same page and if the

97.7 [completion factor] incentive payout [was] going to be ’all-in ."’ [Def. Ex. 32 ;

Doc. No. 164 at 261 :23-262:6] The reference to "all-in" meant that coordinated
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cancels would not be credited in the calculation of the completion rate . [Doc . No .

166 at 152 :17-153 :17]

58 . Mr. Bates apparently did not respond and, specifically, did not say

anything about an existing agreement with Ms . Boyd that the incentive payments

would reflect a credit for coordinated cancels . [Doc. No. 164 at 264:12-17,

264 :23-265 :1]

59. On February 21, 2008, Mr. Serratelli sent an e-mail to Mr . Bates

informing him about the meeting he had had at Delta . [Def. Ex . 31 ; Doc. No. 164

at 257 :16-258 :2; Doc. No. 166 at 163 :20-164 :3] Mr. Serratelli reported that Ms .

Boyd expressly said that, for the performance minimum in the ERJ Agreement,

"no forgiveness for commanded cancels ." [Def. Ex. 31 ; Doc . No . 164 at 257 :16--

259 :3 ; Doc. No . 1 66 at 157 :16-24; see also Trial . Tr. at 297 :23-298 :9]

60 . In responding to Mr. Serratelli’s e-mail, Mr . Bates did not say

anything about Delta’s position on coordinated cancels, and specifically did not

say that Ms . Boyd’s statement was contrary to a prior agreement he had with her .

[Def. Ex. 31 ; Doc. No. 164 at 265 :2-9 ; Doc. No . 166 at 164:4-12] Mr. Bates

failed to comment even though, in his response, he expressly corrected a separate

statement that Ms. Boyd apparently had made during the meeting which Mr . Bates

believed was "wrong ." [Doc. No. 164 at 265 :10-25 ; Doc. No. 166 at 165 :1-171
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61 . In March 2008, when Mr. Serratelli informed Mr . Bates that Delta

was looking at data for four hour late flights and no revenue passengers going back

into 2007, Mr . Bates responded "Yikes . They finally figured out how to track

that." [Def. Ex. 18] This e-mail contradicts Mr . Bates’ testimony that Delta had

agreed to allow such flights to be counted as completed .

H. Mr. Bates’ Inconsistent Accounts of the Agreement

62 . In the phone call with Don Bornhorsf of Delta on February 28, 2008,

Mr. Ornstein, with Mr . Bates also on the call, stated that he had an agreement

"with any number of Delta officials"2 that coordinated cancellations would be

excluded from the calculation of the completion factor . [Hrg. Tr. at 529 :7-530:15]

63 . Shortly after getting off the telephone with Mr . Bornhorst, Mr. Bates

sent an e-mail to Ms . Boyd in an effort to "shed some additional light" on the

alleged agreement . [Pl. Ex. 43] Mr. Bates recounted his "clear recollection" of

their earlier discussion, which, according to the e-mail, centered "on the impact

that Delta Commanded Cancellations had on [Freedom’s] incentive payments since

2Mr. Ornstein also mentioned an alleged agreement he had with Delta’s
former COO, Mr. Whitchurst. The testimony makes clear that Mr . Whitehurst
simply told Mr . Ornstein that Delta was "not trying to screw [Freedom] with the
move" to JFK and that it was not Delta’s "intention to penalize [Freedom] for
moving to JFK." Mr. Whitehurst made no specific agreement to credit coordinated
cancellations or to count four-hour late flights as completed. [Doc. No . 55 (May
12, 2008 J. Whitehurst Dep.) at 72 :19-73 :6 ; Hrg. Tr. at 287 :15--25]
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we moved a significant amount of flying to the Northeast ." [Id.] He stated, at that

time, that he and Ms . Boyd agreed to the specific language that "any commanded

cancellations would be backed-out for the purpose of ‘commercial purposes’ and

not operational performance goals." (Id.]

64. On February 29, 2008, Mr. Bates sent an e-mail to Mr . Serratelli, Mr .

Ornstein and Mr. Lotz saying that he had tried to "get [the agreement] in writing"

but that "Delta (Courtney) would not reply to [his] 2 separate requests to get [it] in

writing." [Def. Ex. 34]

65 . On March 7, 2008, in response to a request from Mr . Ornstein and Mr.

Serratelli [see Def. Ex . 64], Mr. Bates drafted a summary of his discussions

regarding coordinated cancellations . [Def. Ex. 30] In the summary, which Mr .

Bates admitted was written for his boss and, therefore, was intended to be accurate

[Doc . No. 164 at 234 :19-24], Mr. Bates stated that he met with Ms . Boyd "in early

March." [Def. Ex. 30 (MAG040939)] He used the language from his February 28

e-mail [P1. Ex . 43], and stated that he and Ms . Boyd "agreed to the language that

‘any commanded cancellations would be backed-out for the purpose of

‘commercial purposes’ and not operational performance goals ."’ [Def. Ex. 30

(MAG040939)]
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66 . Also in the summary, Mr . Bates stated that he and Ms . Boyd agreed

that "cancels that were caused by ground handlers would also be backed out of the

completion factor performance for ‘commercial purposes’ ." [Id.]

67. Mr. Bates again stated that he had "repeatedly sent e-mails requesting

a more formal agreement and did not receive a written reply." [Id.]

68 . In a March 9, 2008, e-mail to Mr . Serratelli, Mr. Bates informed Mr.

Serratelli to "be wary of your flights that complete over 4 hours late, as the

contract states [Freedom] will not be paid for them ." [Def. Ex. 19] Significantly,

he also expressly stated that "this was another issued [he] asked Courtney to

resolve and in which [he] did not receive a response or resolution ." [1d.] The

reference to "this" was a reference to the issue of four-hour late flights and whether

they would be counted as completed flights . [Doc. No. 164 at 330:12-19 ; Doc .

No. 166 at 206:21-207:8]

69 . In his deposition in May 2008, Mr. Bates testified that he met with

Ms . Boyd not in early March but in "middle to late March." [Doc. No. 76 at 67 :4-

6] After being presented with his March 19, 2007 e-mail showing that there was

no agreement as of that date, however, he stated that the meeting was not in

"middle to late" March but in the "last two weeks of March, possibly the first week

in April 2007 ." [Doc . No . 76 at 74 : 1 5-1 8]
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70. Mr. Bates testified that when he met with Ms . Boyd he reached a

"verbal agreement" on the issues of coordinated cancels and cancels caused by

baggage handlers. [Doc . No. 76 at 67 :7-25] He also testified that he and Ms .

Boyd agreed to the following definition of completion rate : "number of flights

scheduled minus number of flights cancelled by Delta minus number of other

airline damages, divided by number of flights operated ." [Doc. No. 76 at 66:22-

67:3, 76:14-21]

71 . At his May 2008 deposition, Mr. Bates testified that he did not know

if the agreement was in writing . [Doc . No . 76 at 68 :1-5]

72 . At the Preliminary Hearing, Mr . Bates testified that his meeting with

Ms . Boyd occurred in "late March or early April." [Hrg. Tr. at 306 :8-307 :4] At

the meeting, according to Mr . Bates’ testimony, he and Ms. Boyd agreed to three

specific things : that coordinated cancellations would not be counted against the

completion rate, that cancels caused by ground handlers similarly would not be

counted, and that four-hour late flights would be counted as completed flights .

[Hrg. Tr. at 306 :8-307 :4, 318 :23-319 :11]

73 . At the Preliminary Hearing, Mr . Bates stated definitively that he did

not get the agreement in writing because he "had her word." [Hrg. Tr. at 307:17-

24]
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74 . In a deposition following the Preliminary Hearing, when confronted

with his March 9 e-mail to Mr. Serratelli [Def. Ex. 19], Mr. Bates admitted that the

"other issue" (in addition to four-hour late flights) that was not resolved with Delta

"could have been" the issue of credit for coordinated cancellations . [Doc . No . 164

at 331 :13-21] He nonetheless reiterated that he was certain that he had an

agreement with Ms . Boyd on coordinated cancellations . [Id. at 336 :22-337 :1 ]

75 . Based on the full record before the Court, including in particular the

more recent depositions of Mr . Bates [Doc. No. 164] and Mr . Serratelli [Doc . No .

166], the Court’s prior finding that Mr. Bates’ testimony was credible must be

reversed .

I. Ms . Boyd’s Testimony That No Agreement Was Reached Is Credible
and Corro borated by the Record

76. Although this Court originally found Ms . Boyd’s testimony regarding

the alleged agreement to be not credible based upon the incomplete record

presented at the Preliminary Hearing, the Court now reverses that finding in light

of the complete record .

77. Ms. Boyd testified at trial that, when she first testified in May 2008,

she was "extremely nervous," because she had never been in a trial and had never

been deposed or cross-examined before. [Trial Tr. at 283 :6-11 ] She stated that

she "really let it get to [her]" and she "lost her confidence ." [Id.] Ms. Boyd also
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noted that she "didn’t do a very good job in the pretrial hearing of explaining what

else was going on" in March 2007-the time of the alleged agreement. [Trial Tr.

at 287 :18-20]

78. Ms. Boyd testified that she did not reach an agreement with Mr . Bates

in late March or early April of 2007 to give Freedom "credit for coordinated or

commanded cancellations ." [Trial Tr. at 277:7-12]

79. She similarly testified that she did not reach an agreement with Mr .

Bates to credit cancels caused by ground handlers or to count four-hour late flights

as completed flights . [Trial Tr. at 277 :13-22]

80. Her testimony on these points is consistent with her prior testimony at

the Preliminary Hearing and during her deposition. [Hrg. Tr. at 396:11-16; Doc.

No. 64 at 65 :19-25, 80 :5-17]

81 . Ms . Boyd stated she was "very certain" of her testimony . [Trial Tr . at

277 :23-24] She explained first, that she did not have authority to reach an

agreement to change the terms of the ERJ Agreement without running it by the

head of Delta Connection, and that she never did that . [Trial Tr . at 277 :25-279 :4;

Hrg. Tr. at 431 :18-432 :1]

82. Ms . Boyd’s testimony on this point is corroborated by the testimony

of Wayne Aaron, who took over from Sean Anderson as Vice President of Delta
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Connection. [Doe. No. 60 at 4:23-5 :1 1] Mr. Aaron testified that Ms . Boyd never

said anything about any agreement with Freedom relating to coordinated

cancellations, and that he never heard about such an agreement from anyone else

either. [Doc. No. 60 at 68:1-10, 75 :17-19]

83. Ms. Boyd also noted that she was certain she never reached such an

agreement because, in looking at documents where she was asked to lay out the

terms of the various agreements, she never once mentioned anything about

coordinated cancellations . [Trial . Tr. at 279:9-23]

84. Ms. Boyd prepared "decs" or presentations for the new heads of Delta

Connection, including Don Bornhorst, and for Delta’s new CEO, Richard

Anderson, and the presentations stated that the ERJ Agreement "simply looks at

total cancellations, total completion ." [Id.]

85. Ms. Boyd testified she never told any of her colleagues in Delta

Connection that she had reached an agreement with Mr . Bates. [Trial . Tr. at

280 :fr9] Her testimony is corroborated by the testimony of Mr . Higgins, Mr .

Canitano, Mr. Aaron, and Mr . Patel, who all stated that Ms . Boyd never told them

anything about an agreement that she had reached with Mr . Bates. [Trial Tr. at

203 :3-11 ; Doc. No. 58 (May 20, 2008 H. Panel Dep .) at 62 :21-63 :2; Doe. No . 60

at 68 : 1 -10; Doc. No. 66 at 66 :7-11, 67 :14-19]
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86. Ms. Boyd testified that she never would have agreed to language

regarding "commanded cancellations," because that was "more of a Mesa term . . .

not a Delta term." [Trial Tr. at 280:21-281 :17]

87. Ms . Boyd testified that she specifically told Mr. Serratelli in February

2008 that "there is no credit for coordinated cancellations" under the ERJ

Agreement. [Trial Tr . at 298 :3-9] Her testimony on this point is corroborated by

plaintiffs’ own internal e-mails. [Def. Ex. 31 ]

J. Plaintiffs Take Credit For Coordinated Cancellations in September
2007

88. Notwithstanding Mr . Bates’ testimony that he reached an agreement

with Ms . Boyd in March or April 2007, Plaintiffs did not seek to credit coordinated

cancellations until September 2007 . [Doc. No . 75 at 46:16-25; Hrg. Tr. at 225 :9-

12, 225:20-23, 227 :4-9]

89. Not one of the "MAG Reports"-Mesa’s internal operational report-

specifically identifies an entry for "cmd cxls" (commanded cancellations) until

October 2007. [Pl. Ex. 20; Trial Tr. at 240 :19-241 :15] Even the September 2007

MAG Report refers only to "total" completion and excludes any references to

coordinated cancellations . [P1 . Ex. 20 (MAG04121 S)]
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90. The September 2007 MAG Report similarly states that Freedom

"miss[ed]" the required 97 .9% total completion factor goal to qualify for the 1%

incentive mark-up for the month of September 2007 . [Pl. Ex. 20 (MAG001218)]

91 . On October 1, 2007, Mr . Bates advised Mr. Tyler, for the first time, to

credit coordinated cancellations in connection with the billing process . [Hrg. Tr. at

225 :9-12, 258 :14-259 :17] At the same time, Mr. Bates specifically instructed Mr .

Tyler to "bill Delta per your process ." [Pl . Ex. 44]

92 . Although Mr. Lotz testified that Mesa’s billing department "manually

adjusted" the September MAG Report for the coordinated cancellations [Trial Tr .

at 73 :8-25], on cross-examination he admitted he did not actually know if that had

occurred. [Trial Tr. at 243 :8-9] The MAG Report itself contains no asterisk or

other notation indicating that the completion rate had been adjusted . [Pl. Ex. 20 ;

Trial Tr . at 244 :8-15]

93 . The exclusion of the coordinated cancellations from the completion

rate calculation increased the completion factor to a point at which Freedom would

receive the additional 1 % incentive mark-up for September 2007 . [Hrg. Tr. at

253 :13-23, 313 :7-17 ; Def. Ex . 141]
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K, Plaintiffs’ September Invoice Misreports the Completion Factor

94. The billing process for every month of flying up to September 2007

had been to "source the MAG Report" on the invoice as the source of the

completion factor [Trial Tr. at 246 :1-8; Hrg . Tr. at 249 :6-10, 254 :21-255 :22], and

that same process was used in every month after September 2007 . [Pl. Ex. 14-19 ;

Trial Tr. at 24b :9-10]

95 . Having been told to bill for September according to the "normal

process" [Pl . Ex. 44], Mr. Tyler created an invoice for the September 2007 flying

that identified the MAG Report as the "source" of Plaintiffs’ 98 .0% completion

factor, even though the MAG Report clearly reflected a completion factor of only

97 .7%. [Pl . Ex. 14, 20]

96 . Plaintiffs internally changed the format of the MAG Report in

October 2007 to calculate the completion factor based on a credit for coordinated

cancellations . [Pl . Ex. 20 ; Trial Tr. at 240 :6-241 :11] They did not go back to

reformat or change the September MAG Report, however, to reflect any

adjustment for coordinated cancellations, even though Mr . Lotz admitted they

could have . [Trial Tr. at 245 :7-19]

97. The final invoice for September flying was not transmitted to Delta by

Mr. Tyler until December 19, 2007 . [Def. Ex . 141]
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98 . The invoice submitted to Deltaa did not have any asterisk or notation

indicating that the completion factor had been adjusted for coordinated

cancellations . [Trial Tr. at 244:16-19; PI . Ex . 14]

L. Delta Discovers the Discrepancy in the Completion Factor

99 . Hemang Patel was the Delta Finance employee with responsibility for

the Freedom contracts from approximately September 2007 until June 2008 . [Def.

Ex. 1 58 (Apr . 18, 2010 H. Patel Dep .) at 4 :14-4 :23, 6:23-7: Z ]

100 . After receiving Plaintiffs’ revised final September invoice on

December 19, Mr. PateZ commenced his internal process of reviewing the invoice

and comparing it to Plaintiffs’ "pre-bill" as well as to Delta’s estimated "close ."

[Def. Ex . 1 58 at 13 :11-14 :17, 17 :7-20; Doc . No. 58 at 11 :19-12 :20, 25 :10-26 :15]

101 . The "pre-bill" is a bill submitted by Plaintiffs to Delta in the month

preceding the flying, which estimates the amount that Plaintiffs will earn for that

month based on the flying schedule and estimated costs . [Trial Tr. at 161 :3-21 ;

Def. Ex . 158 at 7 :7-8 :5] Assuming there are no significant discrepancies between

the "pre-bill" and Delta’s internal forecasts, Delta pays the "pre-bill" in four equal

installments during the month the flying occurs . [Trial Tr. at 161 :3-2 1 ; Def. Ex .

15 8 at 7:10-10:2, 12 :17-18 :10]
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i d2 . After the month of flying is completed, Delta will "close" the month

by reviewing actual hours flown to calculate its own estimate of the amount due

Plaintiffs for the month. [Def. Ex. 158 at 14:8-17 ; Doc. No. 58 at 26:8-13, S1 :I-

6]

103 . Within 60 to 90 days of completing the flying, Plaintiffs generate a

"true up" that reflects actual hours flown and costs incurred for the prior flying .

That "true up" or invoice also reconciles the actual amounts against the estimated

amounts in the original "pre-bill," and identifies whether Plaintiffs are owed a

payment from Delta or whether Delta is due a credit . [Def. Ex. 158 at 13 :11-14 :7;

see also Trial Tr. at 244 :20-24]

104. Once Delta receives the invoice from Plaintiffs, Mr . Patel’s job is to

review it and identify any significant discrepancies both between the invoice and

the "pre-bill" and between the invoice and Delta’s "close ." [Def. Ex . 158 at

13 :18-14 :7, 15 :15-16:2 ; Doc . No. 58 at 11 :19-12:20, 25 :10-26:15 ; Trial Tr, at

161 :3-21, 294 : 1 5-18]

105 . The average monthly invoice for the ERJ flying was approximately

$20 million. [Def. Ex . 158 at 9 :3-111 Accordingly, Mr. Patel focused primarily

on major discrepancies amounting to more than "a couple hundred thousand"

dollars. [Def. Ex. 158 at 15 :15-16 :2]
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106 . He also focused particularly on discrepancies that would change the

amount of mark-up to be paid under the contract . [Def. Ex. 158 at 22 :9-19; Doc .

No . 58 at 63 :19-24]

107. In reviewing Plaintiffs’ invoice for the September flying, Mr . Patel

noticed a discrepancy between the 98 .0% completion factor which had been

reported by Plaintiffs and the 97.7% completion factor data he had been provided

by Delta’s Operations group. [Def. Ex. 141 ; Def. Ex. 158 at 22 :9-19, 23 :20-

24 :12 ; Doc. No. 5 $ at 48:22-51 :6] The discrepancy accounted for the difference

between Delta’s calculation that no additional incentive mark-up was due and

Plaintiffs’ calculation that an additional 1 % incentive mark-up was owed . [Def.

Ex. 141 ; Def. Ex. 158 at 22 :9-19, 23 :20-24 :12; Doc . No. 58 at 48 :22-49:5] The

amount of mark-up at issue was around $150,000. [Pl. Ex. 14; Def. Ex. 97 ; Def.

Ex. 158 at 23 :16-19]

108 . Mr. Patel questioned Mr . Tyler about the discrepancy on December

21, 2007. [Def. Ex. 141] Mr. Tyler responded by e-mail on December 21 that the

"raw 97 .7% completion does not take into account the 17 flights3 that Delta asked

us to cancel, with the proviso that these would not count against our completion

3At trial, Mr . Lotz testified that Mesa’s database reflected only 16
commanded cancellations for September 2007 . [Trial Tr. at 73 :15-16, 238 :22-
240:5 ; Def. Ex. 151 ]
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factor." [Id.] Mr. Tyler said nothing about a specific agreement with Delta, and he

did not say that Plaintiffs got credit for "commanded cancellations ." [Id.] Mr.

Tyler concluded that the inclusion of the canceled flights increased the completion

rate to 97.99%. [Id. ]

109. Mr. Bates, who was copied on the response to Mr. Patel, apparently

did not elaborate on Mr . Tyler’s explanation . [Id. ] No response has been offered

into evidence .

110. Mr. Patel did not interpret the e-mail as describing any agreement

with Delta to exclude coordinated cancellations when calculating the completion

rate . [Def. Ex. 158 at 24 :22-25 :7, 67:17-68 :8] He understood the e-mail to mean

that Freedom had backed out cancellations for the month of September 2007, but

he did not know that there was an agreement to back out coordinated cancellations

in general. [Def. Ex . 158 at 67 :17-68 :8] Mr. Patel testified he had "no reason to

doubt" Mr. Tyler, and he did not respond to this e-mail . [Def. Ex . 158 at 66:19-

23; Hrg. Tr. at 228 :24-229:16 ; see also Def. Ex. 158 at 24 :22-25 :7, 67:17-68 :8 ;

Doc. No. 58 at 61 :10-62:2]

M. Delta Takes a Credit for the September Invoice in January 2008

111 . Once Mr. Patel reviews an invoice from the Finance side, he meets

with his counterpart from the Commercial group to discuss the invoice and to get
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approval for any payments. [De� Ex. 158 at 13 :11-14 :7, 21 :12-23 ; Trial Tr. at

160:22-161 :25 ; Doe . No. 5 8 at 25 :10-21] If Delta is owed a credit in a given

month, no formal approval form is necessary, although the invoice is still reviewed

with someone from the Commercial group . [Def. Ex . 158 at 21 :12-23, 57 :7-11 ;

see also Doc . No . 5$ at 11 :19-X2 :20]

112 . In December 2007, Mr . Patel’s counterpart was Chris Higgins . [Def.

Ex. 158 at 21 :24-22 :8; Doc. No. 58 at 6 :23-7:1] Mr. Higgins had just started with

Delta Connection in December . [Trial Tr. at 158:20-159:6]

113 . December 21, 2007 fell on the Friday before the Christmas holidays .

[Def. Ex. 141 ; Trial Tr. at 167:10-168 :2]

114 . Mr. Patel tried to complete the settlement process for Plaintiffs’

September invoice quickly given not only the holidays, but also the fact that it was

"year end." [Def. Ex . 158 at 21 :24-22 :8]

115. Mr. Patel prepared certain settlement materials which he used to go

through the September invoice with Mr . Higgins . [Def. Ex. 97; Trial Tr. at

162 :16-163 :4, 164 :8-21 ; Def. Ex . 158 at 20 :17-21 :23] The discussion regarding

Plaintiffs’ September invoice was the first settlement discussion Mr . Higgins had

with Mr. Patel relating to any of the connection agreements for which he was

responsible. [Trial Tr, at 162 :1-15]
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1 16 . In the meeting with Mr. Higgins, Mr . Patel specifically identified a

number of variances between the invoice and Delta’s calculations, including a

variance in the mark-up to be paid. [Def. Ex. 97; Def. Ex. 158 at 22 :9-19j

117 . Mr. Patel informed Mr . Higgins that he would follow up with Mesa

about the variance, and he did so by sending the e-mail to Mr . Tyler on December

2 1 . [Def. Ex . 1 41 ; Def. Ex. 158 at 23 :20-24:2]

118. Mr. Higgins did not specifically recall the e-mail between Mr . Tyler

and Mr. Patel. He testified that he believed he opened the e-mail but that, when he

saw it was addressed to Mr . PateI, he assumed Mr . Patel would handle it . [Trial Tr .

at 186:4-13 ; Doc . No. 66 at 46:23-48 :16]

119 . At the time the e-mail arrived, Mr . Higgins was occupied with another

significant project for Delta’s labor group, which he was attempting to complete

before leaving for the holidays . [Trial Tr . at 167 :10-168 :2 ; Doc. No. 66 at 47 :17-

48 :16]

120. Given Mr. Higgins’ recent move into the position at Delta

Connection, he did not understand precisely what Mr. Tyler was saying in the e-

mail, but he did not believe the e-mail was referring to an agreement to change the

terms of the contract. [Trial Tr. at 188 :11-18, 193 :22-194 :4; Doc. No. 66 at

46:12-22]



-39-

121 . Neither Mr. Patel nor Mr. Higgins brought the discrepancy regarding

the completion factor or Mr. Tyler’s e-mail to the attention of Ms . Boyd [Trial Tr .

at 187 :15-23, 316 :22-317 :4 ; Doc. No. 58 at 76 :8-12], although Ms . Boyd

acknowledged they should have . [Trial Tr . at 300 :14-301 :2]

122 . After receiving an explanation from Mr . Tyler, Mr. Patel processed

the September invoice . [Def. Ex. 158 at 25 :8-11] Delta was to receive a credit in

connection with the September flying, so that credit was simply applied against the

first January 2008 "pre-bill ." [Def. Ex. 158 at 25 :8-16]

N. Delta Processes the October Invoice and Takes a Credit in January
2008

123 . On December 31, 2007, Mr . Tyler sent Delta the invoice for the

October flying . [Def. Ex. 93]

124 . Plaintiffs’ invoice reported a completion factor of 96 .5% and

identified the "source" as the MAG Report . [Pl. Ex. 15] The completion rate was

calculated by taking credit for coordinated cancellations [see Pl. Ex. 20], but the

invoice did not make any reference to that fact . [Pl . Ex. 15]

125 . The 96 .5% completion factor was below the 98 .9% completion rate

needed to achieve the additional 1 % incentive mark-up under the ERJ Agreement .

[Pl . Ex. 20 (MAG001219) ; PI . Ex. 21 (Schedule 3)]
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126. Mr. Patel did not focus on the completion factor in the October

invoice, because it did not trigger a variance in the mark-up . [Def. Ex. 158 at

27 :14-28 :6] Mr. Patel processed the October invoice in January . [Def Ex. 93 ;

Def. Ex . 158 at 29 :15-21] Again, Delta was owed a significant credit, which Mr .

Patel applied against the second January 2008 "pre-bill ." [Def. Ex. 93, 98; Deb

Ex . 158 at 29 :15-24; Hrg. Tr, at 230 :18-23]

127. Plaintiffs’ "pre-bill" estimates exceeded actual costs and mark-up

amounts in virtually every month between June and December 2007, resulting in a

credit to Delta at the time of settlement. [Def, Ex. 158 at 56 :9-57 :6 ; Def. Ex. 94-

100] Accordingly, Ms . Boyd’s approval was not required to process the invoices .

[Def. Ex. 158 at 59:6-57:11 ; Trial Tr . at 300 :23-25]

O. D el ta Acknowledges i ts Payme nt Process Was "S loppy"

128 . According to Ms. Boyd, Delta had procedures in place for the Finance

group when process ing invoices . [Trial Tr. at 2$2:17.2 i ] Under these procedures,

the Finance group should have been looking at the reported operational

performance data and comparing it against Delta’s own monthly performance

summary. [Id. ; see also De� Ex. 145]

4The only month in which Plaintiffs were owed money at the time of
settlement was July 2007, where the settlement reflected that Plaintiffs were owed
just over $131,000 . Def. Ex. 95]
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129 . Delta Connection experienced considerable turnover, and, apparently,

those procedures were not being followed, and the Finance group was not tying the

"ops stats in the invoices to the ops team data ." [Def. Ex . 145 ; see also Trial Tr. at

121 :1-23, 282 :22-24]

130 . According to Ms . Boyd, Delta relied "too much on the carrier’s

word." [Trial Tr . at 297 :9-10] Delta relied on the information coming in on the

invoice instead of relying on the information in the performance database . [Trial

Tr, at 129:1-3]

131 . Both Mr. Bornhorst and Ms. Boyd acknowledged that Delta’s controls

were insufficient . [Trial Tr . at 129:22-25, 297 :4-1 1] Ms. Boyd remarked that the

controls were "very sloppy, at best," and that Delta’s various groups were "not

communicating well ." [Trial Tr. at 297 :4-11

132. When Ms. Boyd became aware of the problems with Delta’s controls,

she moved quickly to remind Delta’s Finance, Commercial and Operations groups

about the procedures that should be followed . [Trial Tr. at 282 :12-283 :2; Def. Ex .

86]

133 . Moreover, as a result of what occurred with Plaintiffs’ invoices, Delta

implemented a number of changes . [Trial Tr. at 2$2 :16



-42-

P. Plaintiffs Co uld Not Have Relied Upo n Delta’s Payment of the Invoices

134 . The credits associated with the September and October invoices were

applied in January 2008, after the flying for all months through December had

been completed, and Delta’s application of the credits for those months therefore

could not have impacted Freedom’s flying in the months of October or December

2007 . [Hrg . Tr. at 230 :18-23 ; Def. Ex . 158 at 25 :8-16, 29 :15-21 ; see also Def.

Ex. 93]

135 . Contrary to Plaintiffs’ position, Mr . Patel’s failure to respond during

the Christmas holidays to Mr. Tyler’s December 21 e-mail could not reasonably be

interpreted by anyone at Freedom as a representation or acknowledgement by

Delta that "commanded cancellations" could be taken out of the calculation of the

completion factor for purposes of the contract and for each month .

136 . Mr. Serratelli did not know how Delta had treated the invoices which

were based on credit for coordinated cancellations . [Def. Ex. 111 ; Doe. No . 166 at

194 :2-18] In his meeting with Ms . Boyd on February 21, 2008, he did not say

anything about having been paid based on a credit for coordinated cancellations .

[Trial Tr. at 315 :7-9]
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137 . Mr. Ornstein did not know how Delta had treated the invoices

reflecting credits for coordinated cancels . [Def. Ex. 64 ; see also Hrg. Tr. at 530:6-

15]

138 . Contrary to testimony at the Preliminary Hearing, there is no credible

evidence that Plaintiffs agreed to accept coordinated cancellations because

management understood Freedom received credit for them . In fact, the record

shows that Freedom took the cancellations in 2008 even when Delta had made

clear that Freedom was not receiving credit for them . [Pl. Ex. 20; Def. Ex. 31, 60,

62]

Q. Delta Uncovers Plaintiffs’ Overbill in g

139. In February 2008, Mr . Patel was not aware of the methodology

Plaintiffs used to calculate the completion factor in their invoices . [Def. Ex . 158 at

32:6-14, 34:23-35 :5] Mr. Patel also was not aware of what a MAG Report was,

and he had never seen one, [Def . Ex. 158 at 30 :13-31 :12, 33 :25-34 :7, 41 :17-21]

140. In connection with his February 2008 "close," Mr. Pates e-mailed Mr .

Tyler on February 28, 2008, to ask Mr . Tyler to send "operating performance for

Freedom by aircraft type ." [Def. Ex . 144] Mr. Tyler responded by sending Mr .

Patel the "Delta Operational Summary" for February 2008 . [Id] This document is
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known as the MAG Report [cf. Pl . Ex. 20], but that title does not appear anywhere

on the document .

141 . Mr. Patel followed up later on February 28 and asked Mr. Tyler to

provide "details about the methodology" that Freedom used "to calculate the

completion factor in the settlement ." [Def. Ex. 67] Mr. Tyler did not respond to

the e-mail . [Def. Ex . 158 at 37 :11-17]

142 . On the same dates-February 28-Mr. Bornhorst learned that

Plaintiffs alleged they had an agreement to exclude coordinated cancellations from

the completion rate, and that they had been billing Delta based on exclusion of

those cancellations . [Hrg. Tr. at 399 :22-400:7] Ms. Boyd also received an e-mail

from Mr . Bates referencing the alleged agreement. [P1 . Ex. 43] As a result of

those communications, Ms . Boyd asked Mr. Patel to research whether Freedom

had pulled coordinated cancellations out of the bills . [Def. Ex. 83 ; Hrg. Tr. at

400 :15-401 :14] Ms . Boyd was not aware, prior to this time, that Freedom was

removing any cancellations from their incentive compensation calculations . [Hrg .

Tr. at 400:10-14; Trial Tr. at 281 :21-282 :2]

143 . Mr . Patel reviewed the prior invoices and was unable to conclude how

"commanded cancellations" may have impacted Freedom’s incentive

compensation calculations . [Def. Ex. 84; Def. Ex . 158 at 39 :4-40:7] As a result,
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Mr. Patel sent a reminder to Mr. Tyler about the e-mail of February 28, and again

asked Mr. Tyler to provide details on how Freedom calculated the completion

factor. [Def. Ex . 147 ; Def. Ex. 158 at 39 :4-1$] Mr. Patel never received a

response . [Def. Ex. 158 at 37:11-17 ; see also Def. Ex. 671

144 . Plaintiffs’ internal documents show that Mr . Tyler intentionally

ignored the request from Mr. Patel, stating "the less said the better at this moment ."

[Def. Ex . 67]

145 . As Delta began looking into the invoices submitted by Freedom, Delta

also began to question whether Freedom was complying with the requirement in

the ERJ Agreement that four-hour late flights not be counted as completed flights .

[Pl . Ex . 67; Hrg. Tr. at 401 :15-24] On March 18, 2008, Ms . Boyd asked Joy

Bennett of Delta to look at the information she had begun compiling on Freedom’s

late flights’ to see how many flights were completed over four hours late . [Pl . Ex .

67; Trial Tr. at 307 :19-23 ; Hrg. Tr. at 401 :25-402 :23]

’Ms. Bennett had begun a project in late December or early January to
attempt to calculate flights completed over four hours late . [Trial Tr. at 305 :12-
306 :17, 308 :12-15] The project was undertaken in connection with Delta’s
negotiations with Freedom over the CRJ900 Agreement. [Trial Tr. at 30$ :12-20)
Delta learned in that project that Freedom was "close to being in default" and that
it had been "flying a lot of late flights ." [Trial Tr, at 305 :20-24]
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146. The analysis showed that Plaintiffs had been including four-hour late

flights as "completed" flights for purposes of the completion factor reported in

their invoices. [Def Ex. 143; Trial Tr . at 174 :6-175 :6] In fact, according to the

testimony of Mr. Tyler, Freedom had been doing that all along, even though it was

contrary to the express terms of the ERJ Agreement . [Hrg. Tr. at 260 :2-261 :4]

Mr. Bates knew Delta could not track that information . [Def. Ex. 18; Trial Tr . at

316 :13-15]

147 . On March 25, 2008, Mr. Pates prepared a summary that showed the

amounts that Delta had been overbilled by Plaintiffs for base mark-up and

incentive compensation, based upon the inflated completion factor . [Def. Ex. 143]

The summary took into account both coordinated cancels and four-hour late

flights . [Id. ; Def. Ex. 158 at 43 :1-45 :11 The total amount of the overbillings for

the months of September 2007 through December 2007 exceeded $1 .4 million .

[Def. Ex. 143 ; Def. Ex. 15 $ at 43 :1-45 :1 ]

148 . On March 17, 2008, Delta recouped approximately $293,301 of the

amount it had been overbilled for incentive compensation by offsetting that amount

against Plaintiffs’ March "pre-bill ." [PI. Ex . 67; see also Def. Ex . 158 at 46 :3-14,

50 :3-22, 51 :7-19]



-47-

149. The parties stipulated that, if coordinated cancellations are not

credited against the completion factor, and if four-hour late flights are not counted

as completed flights,6 Delta was overbilled by $3,232,024 between June 2007 and

December 20Q7. [Doc . No. 168]

R. Delta’s Termination of the ERJ Agreement

150. When coordinated cancellations are not credited against the

completion rate, and when four-hour late flights and flights flown with no revenue

passengers are not included as completed flights, Freedom is in default in the

months of October 2007 and December 2007, because it did not achieve a total

completion factor of 95% . [Pl. Ex . 57 ; Hrg. Tr. at 402 :24-403 :2 ; Doc. No . 168]

151 . Moreover, the parties do not dispute that Freedom did not achieve-

and could not have achieved-a 95% completion factor in February 2008 . [Doc .

No. 140-2 at 5; Doc. No . 80 at 22 � 51 ]

152 . Delta terminated the ERJ Agreement for Freedom’s failure to

maintain a 95% completion rate in October, December and February. [Pl. Ex. 21 �

11(F)(vi)]

6The calculations also take into account flights flown with no revenue
passengers .
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Delta’s Co ndu ct in Termi natin g the AgreementS.

153 . Freedom was one of Delta’s worst performing carriers even in 2007

[Trial Tr. at 299:12-20; Hrg . Tr. at 537 :15-538 :10], and Delta had numerous

discussions with Freedom in 2007 and 2008 to try to improve their performance .

[Doc. No. 56 at 207 :4-14 ; see also De� Ex. 92] Freedom’s plans for improving

their performance were not sufficient, and Delta "did not have faith" that

performance would improve . [Hrg . Tr. at 538 :6-10]

154. There is no evidence that Delta, at any time, attempted to force

Freedom into default by requesting coordinated cancellations . In fact, Mr .

Bornhorst specifically stated that Delta did not do that . [Trial Tr, at 232 :16-19]

155 . Nor did Delta terminate the agreement simply to reduce its 50-seat jet

capacity; Delta looked to terminate agreements with carriers that were not

performing. [Hrg. Tr. at 535 :13-16; Hrg. Tr. at 450:16-451 :13 ; Doc . No . 61 at

84:4-20] In fact, Delta would have had to find a way to replace some of the

Freedom flying, because those aircraft were in excess of the capacity Delta was

looking to reduce . [Doc . No . 61 at 65 :3-68 :9, 79:16-25]



-49-

15b . Delta was not aware, prior to February 28, 2008, that Freedom was

taking credit for coordinated cancellations [Hrg . Tr. at 400 :10-14 ; 529 :23-530 :1 ], 7

and Delta had no reason to believe Freedom would do so, when Delta had clearly

told Freedom on several occasions that coordinated cancellations were not

excluded from the completion rate . [Trial Tr, at 315 :1-6, 12-18]

157. Delta was not aware, prior to March 2008, that Freedom was counting

four-hour late flights and flights with no-revenue passengers as completed flights,

and Delta would have no reason to believe Freedom would do so, when the

contract expressly prohibited that. [Pl. Ex. 21 � 11(F)(vi) ; Trial Tr. at 120 :16-20,

129 :15-21, 303 :21-309 :5] Delta relied on Freedom to report its completion rate

according to the terms of the contract . [Trial Tr . at 303 :6-8]

158 . The fact that information existed within Delta databases regarding

Freedom’s flight schedules, departures and arrivals was not sufficient to put

Delta’s Commercial group on notice that Freedom was reporting its completion

rate in violation of the contract . [Trial Tr . at 128:21-129 :21, 309:19-310:6] Delta

understood its data on this issue to be unreliable [Trial Tr . at 31b:6-12], and it did

7Given that there was no agreement with Ms . Boyd regarding coordinated
cancellations, Mr . Tyler’s e-mail to Mr . Patel-which Mr . Patel interpreted as a
special arrangement for the month of September only-is not sufficient to put
Delta on notice of this fact.
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not not develop a reliable way to track this information until early 2008 . [Trial Tr. at

305 :20-306 :24, 308 :12-19, 316 :6-12 ; Doc. No. 56 at 203 :5-204 :9] When it did

so, Delta discussed the issue of late flights with Freedom in connection with the

CRJ flying. [Trial Tr . at 308 :12-19; Def. Ex. 18]

159. Delta took reasonable steps to ensure that its completion rate

calculations and its calculations regarding the amounts Delta had been overbilled

were accurate prior to making a decision to terminate . [Hrg. Tr, at 403 :7-13,

534:5-12 ; Doc . No. 56 at 205 :17-206:7] Delta did not seek to terminate the

agreement as a pretext, but rather exercised its business judgment that it did not

wish to continue a partnership with a carrier who had been underperforming and

overbilling. [Hrg. Tr, at 537:25-538 :10; Doc . No. 61 at 61 :7-19] Delta had no

obligation to discuss Freedom’s default status with Plaintiffs prior to terminating

the ERJ Agreement.’ [Pl . Ex. 21]

gPlaintiffs make much of a March 20, 2008 e-mail from Ms . Boyd to
Plaintiffs in which Ms . Boyd says that Freedom would "see . . .increased flying in
JFK by summer." [Pl. Ex. 66] But, as the complete record demonstrates, Delta
was not aware at the time of this e-mail that Freedom had defaulted under the ERJ
Agreement. Nor does this e-mail, in any event, suggest that Freedom’s
performance somehow warranted increased flying ; instead, Ms . Boyd is merely
informing Plaintiffs that Delta was contemplating repositioning certain of
Freedom’s flights from Orlando to JFK . [Id.
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CONCLUSIONS OF LAW

A. The Court is Not Bound by its Earlier Decision

160 . The Court is not bound by its findings of fact and conclusions of law

from the Preliminary Hearing . See David Vincent, Inc . v. Broward County, 200

F.3d 1325, 1331 n.8 ( 1 lth Cir. 2000) . Indeed, as the Supreme Court has explained :

The purpose of a preliminary injunction is merely to preserve the

relative positions of the parties until a trial on the merits can be held .

Given this limited purpose, and given the haste that is often

necessary if those positions are to be preserved, a preliminary

injunction is customarily granted on the basis of procedures that are

less formal and evidence that is less complete than in a trial on the
merits. A party thus is not required to prove his case in full at a

preliminary-injunction hearing . [A]nd the findings of fact and
conclusions of law made by a court granting a preliminary injunction

are not binding at trial on the merits .

Univ. of Tex. v. Camenisch, 101 S. Ct . 1830, 1834 (1981) (emphasis added)

(internal citations omitted). That is precisely what transpired here .

161 . After filing suit on April 7, 2008 [see Doc . No . 1], Plaintiffs sought an

aggressive expedited discovery schedule to facilitate their request for the

Preliminary Hearing . Delta raised no objections, and the parties began expedited

discovery in late April 2008.

162 . Plaintiffs’ document production was slow, and the vast majority of

documents, including key internal documents, were produced after depositions

commenced and only shortly before the Preliminary Hearing . [Def. Ex . 153]
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163 . As a result, the record before the Court at the Preliminary Hearing163 .

was far from complete, and certain critical findings of fact and conclusions of law

resulting from the Preliminary Hearing were, in retrospect, not accurate .

164 . Nevertheless, the final trial on the merits from April 20-23, 2010,

afforded the Court the opportunity to review the entire record in this case before

issuing any final decision on the merits of the claims and counterclaims in this

action . Based on that complete record, the Court finds it necessary, in many

instances, to revisit the tentative findings the Court made on an incomplete record

during the Preliminary Hearing .

B. Delta P roperly Terminated th e ERJ Agreement

165 . The ERJ Agreement affords Delta the right to terminate "immediately

and at its sole option" if Freedom "fails to maintain a completion rate of ninety-

five percent (95%) . . .during any three (3) months during any consecutive six (6)

month period . . . ." [Pl . Ex. 21 � 11 (F)(vi)]

166 . Freedom did not achieve the minimum completion rate of 95% in

October 2007, December 2007 and February 2008-three months during a

consecutive six month period . [See, e.g., P1 . Ex. 54, 57]
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167 . As a result . Freedom was in default of the ERJ Agreement, and Delta

had the right to and did terminate the ERJ Agreement on March 28, 2008 . [Pl . Ex .

21 � 11(F)(vi) ; Pl . Ex. 57]

168 . Plaintiffs seek to preclude Delta from terminating the ERJ Agreement

under a variety of legal theories : equitable estoppel; oral modification and mutual

departure; waiver; and breach of the express and implied duty of good faith .

[Doc. No. 140-2 at 6] Plaintiffs also seek their attorneys’ fees and costs . [Id.]

169 . Upon careful consideration of the evidence introduced at the

Preliminary Hearing and the final trial on the merits, as well as the extensive

briefing of the parties, the Court finds that Plaintiffs have not proven their claims

by a preponderance of the evidence and, therefore, are not entitled to the relief they

seek in this case . Plaintiffs are not entitled to injunctive or declaratory relief

preventing Delta from exercising its legitimate right to terminate the ERJ

Agreement.

D. Plaintiffs Have No Viable Claim for Equitable Estoppel

1 . Georgia Law Governs the Claim for Equitable Estoppel

170 . The ERJ Agreement includes a narrow New York choice of law

provision . Article 20, Section A says this in pertinent part :

This Agreement is subject to, and will be governed by and
interpreted in accordance with, the laws of the State of New
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York, excluding conflicts of law principles, and of the United
States of America .

[ Pl . Ex . 21 € 20(A) ]

171 . The choice of law rules of Georgia-the forum state-instruct

whether New York law applies here . See Colonial Life & Accident Ins . Co . v .

Hartford Fire Ins . Co ., 358 F .3d 1306, 1308 (1 ith Cir . 2004) ("A federal court in a

diversity case is required to apply the laws, including principles of conflict of laws,

of the state in which the federal court sits .") ; see also Frank Briscoe Co . v . Ga .

Sprinkler Co ., 713 F .2d 1500, 1503 ( 11th Cir . 1983) ("A federal court faced with

the choice of law issue must look for its resolution to the choice of law rules of the

forum state .") .

172 . Under Georgia's choice of law rules, "parties by contract may

stipulate that the laws of another jurisdiction will govern the transaction ." Rayle

Tech, Inc . v . DeKalb Swine Breeders, Inc ., 133 F .3d 1405, 1409 (1 ]th Cir . 1998) .

Pursuant to Article 20, Section A, then, New York law governs the rights and

duties of the parties under the ERJ Agreement, including whether Delta waived

any of its rights under the ERJ Agreement, the parties orally modified or mutually

departed from the written terms of the ERA Agreement, or Delta breached its

express and implied duty of good faith with respect to the ERJ Agreement . See id .
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173 . The New York choice of law provision in the ERJ Agreement does

not control Plaintiffs' extra-contractual claim for equitable estoppel . See id . ("No

Georgia case has ever held that [a choice of law provision] will bring in the entire

body of law of the chosen state . Instead, in Georgia, a choice of law provision

simply allows the contracting parties to choose the law of the state to govern their

contractual rights and duties .") ; ProfiTel Group, LLC v . PolyOne Corp ., No. 1 :05-

CV- 1764-TWT, 2006 WL 1734271, at *3-8 (N .D . Ga. June 16, 2006) (applying

Georgia law to equitable estoppel claim despite Ohio choice of law provision

governing contractual claims), aff'd in part & rev 'd in part on other grounds, 238

Fed . Appx . 444 (11th Cir . 2007) ; CS-Lakeview at Gwinnett, Inc . v . Simon Prop .

Group, Inc ., 642 S .E .2d 393, 397-99 (Ga . Ct . App . 2007) (applying Georgia law to

unjust enrichment claim despite Delaware choice of law provision governing

contractual claims) ; see also Capita/Plus Equity, LLC v . Prismatic Dev . Corp ., No.

07-321 (WHW), 2008 WL 2783339, at *6 (D .N .J . July 16, 2008) ("Plaintiff has

brought a number of non-contractual claims -- fraud, negligent misrepresentation,

promissory estoppel and equitable estoppel .") (emphasis added) .

174 . Georgia's choice of law rules instruct that Georgia law governs the

equitable estoppel claim, as the execution of the Agreement and the conduct

supposedly giving rise to the claim-the alleged face-to-face meeting between Mr .
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Bates and Ms . Boyd and Delta's payment in January 2008 of Plaintiffs' invoices

from September 2007 and October 2007-all occurred in Georgia .9 (See Hrg . Tr .

at 306-07 ; Def . Ex . 97-98) ; Convergys Corp, v . Keener, 582 S .E .2d 84, 86 n .l

(Ga . 2003) (questions of contractual nature, validity, and interpretation governed

by law of state where contract made) .

175 . And even if Georgia's choice of law rules somehow required the

application of New York law, Georgia courts would still apply only New York

statutory law (the statutes themselves and decisions interpreting them) ; common

law claims, like equitable estoppel, are governed by Georgia law whenever brought

in a Georgia court . See Frank Briscoe Co ., 713 F .2d at 1503 ("[I]t is clear that

[under Georgia's choice of law rules] the application of another jurisdiction's laws

is limited to statutes and decisions construing those statutes . When no statute is

involved, Georgia courts apply the common law as developed in Georgia rather

than foreign case law .") ; In re ConAgra Peanut Butter Prods . Liab . Litig ., 251

9Plaintiffs assert-without offering any legal support-that Georgia law
would also govern their claims for waiver and mutual departure if Georgia law
applied to their claim for equitable estoppel . [Doc . No . 143 at 4 n .4] Those
claims, however, are purely contractual and, therefore, are subject to the New York
choice of law provision . In any event, even if Georgia law did control those
claims, they would still fail .
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F .R .D . 689, 694 (N .D . Ga. 2008) (Georgia courts apply own substantive law for

common law claims) .

a . De l ta Is Not E qui ta bl y Esto pp ed fro mTermi n ati ng
t h e E RJ Agree ment

176 . The doctrine of equitable estoppel is strongly disfavored in Georgia,

and should apply only when each necessary element is clearly and unmistakably

proven ." See O.C .G .A . € 24-4-24(a) (estoppels not favored) ; White v . White, 561

S .E .2d 801, 802 (Ga . 2002) ("[E]stoppels are not generally favored by the law,

because the truth is excluded thereby .") (internal quotation marks omitted) .

177 . To prevail on a theory of equitable estoppel under Georgia law,"

1•New York courts similarly invoke equitable estoppel "sparingly and only
under exceptional circumstances ." Badgett v . N . Y . Health & Hosps . Corp ., 641
N.Y .S .2d 299, 300 (N .Y . App . Div . 1996) ; see also Reynolds v . Gorton, 213
N.Y .S .2d 561, 567-68 (N .Y . Sup . Ct . 1960) (equitable estoppel "is to be strictly
guarded and sparingly applied and only when the grounds for its application are
clearly and satisfactorily established") .

"Georgia law does not recognize an independent claim for equitable
estoppel . See Mitchell v . Ga . Dept . of Cmty . Health, 635 S .E .2d 798, 805 (Ga . Ct .
App . 2006) ("[Equitable estoppel is not recognized as an independent cause of
action under Georgia law .") ; Dibrell Bros . Int'l S.A . v . Banca Nazionale Del
Lavoro, 38 F .3d 1571, 1583 (i 1th Cir . 1994) . Rather, the theory is relegated to
play a supporting role to other stand-alone causes of action . See Sabin Meyer
Reg'l Sales Corp . v . Citizens Bank, 502 F . Supp . 557, 560 (N .D . Ga . 1980)
(proving elements of equitable estoppel apart from viable cause of action "will not
entitle plaintiff to relief') . Plaintiffs have, thus, apparently abandoned their
separate claim for equitable estoppel and, instead, rely on the doctrine in
connection with their request for declaratory relief . [Doc . No . 140-2 at 6 ]
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Plaintiffs must prove five factors : (1) Delta made a false representation to or

concealed facts from Plaintiffs ; (2) Delta had knowledge of the true facts ; (3) Delta

intended to influence Plaintiffs' conduct through its false representation or

concealment of facts ; (4) Plaintiffs were ignorant of the true facts ; and (5)

Plaintiffs were induced to act as a result of Delta's false representation or

concealment of facts . 12 See Hunnicutt v . S . Farm Bureau Ins . Co ., 3S I S .E .2d 638,

641 (Ga . 1987) ; Kim v . Park, 626 S .E .2d 232, 233 (Ga . Ct . App . 2006) ; see also

O.C .G .A . € 24-4-27 .

178 . Plaintiffs contend that Delta should be equitably estopped from

terminating the ERJ Agreement on three grounds : (1) the alleged oral agreement

between Ms . Boyd and Mr . Bates ; (2) Delta's silence in response to the July 13,

2007 e-mail from Mr . Bates and the December 21, 2007 e-mail from Mr . Tyler ;

and (3) Delta's payment of Plaintiffs' invoices from September 2007 and October

2007 . The Court disagrees .

12 This five-factor test differs only slightly from the three-factor test adopted
by the New York Court of Appeals, which requires that Plaintiffs prove "(1) a false
representation, (2) reasonable reliance and (3) a detrimental change of position ."
Mesa Air Group, Inc, v . Delta Air Lines, Inc ., 573 F .3d 1124, 1129 (I lth Cir .
2009) . Any difference between the two tests is immaterial here : Plaintiffs cannot
prove equitable estoppel under the laws of either state .
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I79 . To begin, for the reasons and evidence discussed extensively above,

the Court does not accept that Ms . Boyd orally agreed to give Freedom credit for

coordinated cancellations and flights cancelled because of ground handler damage

and to count flights completed more than four hours late as completed flights .

180 . The record is replete with contemporaneous documents (most of

which are Plaintiffs' internal documents) that are inconsistent with or directly

contradict the testimony of Mr . Bates that such an agreement occurred . When the

entire record is considered, the Court concludes that Plaintiffs have failed to

establish the existence of this oral agreement by a preponderance of the evidence .

Moreover, the record indicates that Mr . Bates was aware, as evidenced by

subsequent e-mails, of the contractual prohibition on oral modifications, further

indicating that the alleged oral agreement cannot support a claim for equitable

estoppels here .

181 . Nor can the lack of response by Delta to two discrete e-mails support

the estoppel claim .

182 . During negotiation of the ERJ Agreement, Delta made Plaintiffs

aware that the completion factor was a "total" completion factor and "all-

inclusive ." [Hrg . Tr . at 377 :8-379 :1] Further, the ERJ Agreement unequivocally

states that flights completed more than four hours late and flights operated with no
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revenue passengers are not deemed completed, and Plaintiffs were aware that such

flights should not be counted . [PI . Ex . 21 € 11(F)(iv) ; Def . Ex . 18, 19 ; Hrg . Tr . at

260 :2-261 :4] Finally, Delta reiterated to Plaintiffs in early 2008 that coordinated

cancellations did not count as completed flights . [Def . Ex . 31 ; Trial Tr . at 298 ;3-

91

183 . Plaintiffs, therefore, knew the truth concerning the proper treatment of

coordinated cancellations and flights completed more than four hours late in

calculating Freedom's completion rate and cannot now rely on Delta's alleged

silence with respect to the July 13, 2007 and December 21, 2007 e-mails to suggest

otherwise . See, e .g ., Bell v . Studdard, 141 S .E .2d 536, 540 (Ga . 1965) (no

equitable estoppel where party asserting doctrine knew truth of facts in question) ;

Morey v . Brown Milling Co ., 469 S .E .2d 387, 390 (Ga . Ct . App . 1996) (same) . 13

184 . Nor have Plaintiffs introduced any evidence demonstrating that Delta

intended for Plaintiffs to rely on its failure to respond to those e-mails as proof that

it agreed with their calculation of the completion rate . See, e .g ., Collins v . Grafton,

Inc ., 435 S .E .2d 37, 39 (Ga . 1993) (no equitable estoppel unless party intended

13 Knowledge of the facts in question similarly forecloses a claim for
equitable estoppel under New York law . See Brelsford v . USAA, 734 N .Y .S .2d
707, 709-10 (N .Y . App . Div . 2001) (party claiming equitable estoppel must show
no knowledge of truth of facts in question) ; Ingalsbe v . Chi . Ins . Co ., 704 N .Y .S .2d
697, 699 (N .Y . App . Div . 2000) (same) .
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other party to act on conduct) ; Forsythe v . Gay, 487 S .E .2d 128, 130 (Ga . Ct . App .

1997) (no equitable estoppel unless "some intended deception in the conduct or

declarations of the party to be estopped") . Indeed, the absence of any direct

response to the July 13 e-mail is consistent with a simple failure of the Delta

recipients to notice the pertinent language or to understand its significance .

Similarly, Mr . Patel's failure to respond to the December 21 e-mail reflects the

simple fact that he accepted Mr . Tyler's explanation as to the September 2007

fl y in g .

185 . Finally, Delta's payment of Plaintiffs' invoices from September 2007

and October 2007 cannot form the basis of a successful equitable estoppel claim

because Plaintiffs, once again, always knew that they could not take credit for

coordinated cancellat i ons or coun t four hour late fl i ghts . See, e , g., Bell, 141 S . E. 2d

at 540 ; Morey, 469 S .E .2d at 390 .

186 . Plaintiffs, furthermore, did not provide Delta the final version of their

September 2007 invoice until mid-December 2007, and Delta did not pay Plaintiffs

(or, more accurately, deduct the excess Plaintiffs owed) until January 2008 . [Def .

Ex . 141 ; Hrg . Tr . at 230 :18-23 ; Def . Ex . 158 at 25 :8-16] Thus, Plaintiffs could

not possibly have relied on this payment, much less the later payment of the

October 2007 invoice [Def . Ex . 93 ; Def . Ex . 158 at 29 :15-21], in deciding whether
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to take coordinated cancellations in October 2007 or December 2007 . Moreover,

Mr. Serratelli, who assumed responsibility for Freedom's operations in 2008, had

no knowledge of how Delta treated those invoices and, therefore, could not have

relied on them in taking coordinated cancellations . [Def . Ex . 111 ; Doc . No . 166 at

194 :2-18] And even if Plaintiffs could rely on those payments, that reliance would

not be justifiable, when Plaintiffs were expressly told in January and February

2008 they could not credit these cancellations . Plaintiffs also knew that Delta

could later audit those payments to correct any errors . See, e .g ., Bibb County v .

Ga. Power Co ., 525 S .E .2d 136, 137 (Ga . Ct . App . 1999) (reliance must be

"justifiable") .

187 . Finally, Plaintiffs have offered no evidence that Delta intended for

Plaintiffs to rely on its payments of their invoices as proof that it agreed with their

position on coordinated cancellations and four hour late flights . See, e .g ., Collins,

435 S .E .2d at 39 ; Forsythe, 487 S .E .2d at 130 .

188 . At most, the evidence demonstrates that Delta had insufficient internal

controls and relied "too much on the carrier's word" when processing invoices

[Trial Tr . at 297 :4-1 1] ; but Delta had no knowledge that Plaintiffs were

systematically including coordinated cancellations or counting flights operated

more than four hours late in Freedom's completion rate .
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189 . In the end, Plaintiffs have not met their burden of proof with respect

to their claim for equitable estoppel . The Court will not preclude Delta from

terminating the ERJ Agreement on that basis .

D. Delta Did Not Waive its Rights Under the ERJ Agreement

190 . To establish waiver under New York law, Plaintiffs must prove that

Delta intentionally, knowingly, and voluntarily abandoned its rights under the ERJ

Agreement . See Fundamental Portfolio Advisors, Inc . v . Tocqueville Asset Mgmt .,

L .P ., 817 N .Y .S .2d 606, 611 (N .Y . 2006) (contractual rights "may be waived" only

if "they are knowingly, voluntarily and intentionally abandoned")

191 . Plaintiffs cannot demonstrate waiver through "negligence, oversight,

o r t h ou ghtl ess n ess ." Ga1fo v . Kycia Assocs ., I nc ., 8 45 N. Y. S . 2d 1 22, 124 (N. Y.

App. Div . 2007) (internal quotation marks omitted) . Nor can waiver "be inferred

from mere silence ." Id .

192 . Waiver "should not be lightly presumed and must be based on a clear

manifestation of intent to relinquish a contractual protection ." Fundamental

Portfolio Advisors, Inc ., 817 N.Y .S .2d at 611 (internal quotation marks omitted) .

193 . To be sure, Mr . Tyler, in late December 2007, vaguely explained to

Mr . Patel, a low-level employee at Delta, the basis for the discrepancy in the

completion rate Plaintiffs calculated and the completion rate Delta calculated .
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[Def . Ex . 141 ] But, according to the testimony of Mr . Patel, he did not understand

the explanation Mr . Tyler offered, much less its importance, and just took Mr .

Tyler's word for it in processing the invoices from September 2007 and October

2007 . [Def . Ex . 158 at 24 :22-25 :7, 67 :9-68 :16] By doing so, Mr . Patel perhaps

demonstrated "negligence, oversight, or thoughtlessness," but not the intentional

relinquishment of a known right necessary to support a waiver claim . Golfo, 845

N.Y .S .2d at 124 .

194 . As soon as Delta's senior management learned of Plaintiffs' improper

billings, they took immediate action to rectify the issue and recouped the

overpayments . These facts similarly do not suggest that Delta intended to waive

its rights under the Agreement through its payments to Plaintiffs . See Beacon

Terminal Corp . v . Chemprene, Inc ., 429 N .Y .S .2d 715, 718-19 (N .Y . App . Div .

1980) (no waiver when party sought to recoup overpayments as soon as aware) .

195 . Plaintiffs have not proven that Delta intentionally, knowingly, and

voluntarily waived its rights under the ERJ Agreement .

E. The Parties Did Not Orally Modify or Mutually Depart from the
Written Terms of the ERJ Agreement

196 . To prove an oral modification of the written terms of the ERJ

Agreement under New York law, Plaintiffs must show "an offer, acceptance,

consideration, mutual assent, and an intent to be bound" with respect to the change .
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Rozsa v . May Davis Group, Inc ., 152 F . Supp . 2d 526, 533 (S .D .N .Y . 2001) ;

Naccarato v . Commercial Capital Corp ., 859 N.Y .S .2d 904 (N .Y . Sup . Ct . 2008) .

197 . Moreover, because the ERJ Agreement expressly prohibits oral

modifications [Pl . Ex . 21 € 23], Plaintiffs must also prove that the parties' conduct

"demonstrates an indisputable mutual departure from the written agreement ."

Austin v . Barber, 642 N .Y .S .2d 972, 974 (N .Y . App . Div . 1996) ; Charles T

Driscoll Masonry Restoration Co . v . County of Ulster, 836 N .Y .S .2d 362,

365 (N .Y . App . Div . 2007) (provision barring oral modifications waived only

where "the conduct of the parties demonstrates an indisputable mutual departure

from the written agreement and the changes were clearly requested by [defendant]

and executed by [plaintiff)")

198 . In other words, Plaintiffs must show "that the performance of the

modification was not merely executory, but had actually been performed in a

manner which was unequivocally referable to that oral modification ." Healy v .

Williams, 818 N.Y .S .2d 121, 123 (N .Y . App . Div . 2006) ; Dallas Aerospace, Inc, v .

CIS Air Corp . , 352 F .3d 775, 783 (2d Cir . 2003) (same) . Plaintiffs have not met

their burden .

199 . Plaintiffs have not proven that the parties orally modified the written

terms of the ERJ Agreement . To the contrary, the overwhelming evidence in this



-66-

case shows that Ms . Boyd made no oral agreement with Mr . Bates . And Plaintiffs

never specified what consideration Delta would have received in exchange for its

alleged concessions . See Schwartzreich v . Bauman-Basch, Inc ., 231 N .Y . 196, 203

(N .Y . 1921) ("Any change in an existing contract, such as a modification of the

rate of compensation, or a supplemental agreement, must have a new consideration

to support it .") ; Estate of Anglia, 705 N .Y .S .2d 769, 772 (N .Y . App . Div . 2000)

(stating that "any change in an existing contract must have a new consideration to

support it") .

200 . Nor have Plaintiffs identified any conduct that demonstrates a mutual

departure from the written terms of the ERJ Agreement . Although Delta

unwittingly paid certain of Plaintiffs' invoices that took credit for coordinated

cancellations and counted flights operated more than four hours late, it had no

knowledge at the time that such flights were included . The invoices did not detail

Plaintiffs' methodology for calculating completion rate, and the evidence suggests

Plaintiffs were intentionally vague . [Def . Ex . 14 ; see also Pl . Ex . 14-19 ; Def . Ex .

114-16] Finally, Delta always retained the right to audit those payments to correct

any mistakes [Pl . Ex . 21 € 3(H)], and, upon learning of Plaintiffs' overbillings,

immediately investigated the issue and recouped its overpayments . For each of

these reasons, Delta's payments of Plaintiffs' invoices simply do not indisputably
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demonstrate an agreement by Delta to depart from the written terms of the ERJ

Agreement . See Healy, 818 N .Y .S .2d at 123 ; Dallas Aerospace, Inc ., 352 F .3d at

783 .

201 . Similarly, although Plaintiffs make much of the alleged failure by a

few Delta employees to respond to the July 13, 2007 e-mail from Mr . Bates and the

December 21, 2007 e-mail from Mr . Tyler, those were isolated incidents occurring

almost six months apart and involving entirely different Delta employees . [Pl . Ex .

40, 78-79] The "silence" of those Delta employees is not evidence of an

"indisputable mutual departure" from the written terms of the ERJ Agreement .

Austin, 642 N .Y .S .2d at 974 ; Charles T Driscoll Masonry Restoration Co ., 836

N.Y .S .2d at 365 .

202 . Finally, the repeated-but unsuccessful-attempts of Mr . Bates to

secure an agreement from Delta concerning the treatment of flights completed

more than four hours late forecloses any inference that the parties had mutually

agreed to treat those flights any different than as expressly set forth in the ERA

Agreement . See Beacon Terminal Corp ., 429 N .Y .S .2d at 718 ("Fundamental to

the establishment of a contract modification is proof of each element requisite to

the formulation of a contract, including mutual assent to its terms .") .
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203 . Plaintiffs have not met their burden of proof with respect to their

claims of oral modification or mutual departure . Delta is not precluded from

terminating the ERJ Agreement in either of those grounds .

F. De l ta Did Not Breac h its Ex p ress a n d Impli e d Dut y o f Good Fai t h

204 . The ERJ Agreement includes an express covenant of good faith . [Pl .

Ex . 21 € 26] Further, under New York law, "all contracts imply a covenant of

good faith and fair dealing in the course of performance ." 511 W 232nd Owners

Corp . v . Jennifer Realty Co ., 746 N.Y .S .2d 131, 135-36 (N .Y . 2002) .

205 . The duty of good faith, however, is not without limits . The duty "will

be enforced only to the extent it is consistent with the provisions of the contract ."

Phoenix Capital Invs . L .L . C. v . Ellington Mgmt . Group, L .L . C., 859 N .Y .S .2d 46,

48 (N .Y . App . Div . 2008) ; see also Dalton v . Educ . Testing Serv ., 639 N .Y .S .2d

977, 980 (N .Y . 1995) ("[N]o obligation can be implied that would be inconsistent

with other terms of the contractual relationship .") ; Nat'l Union Fire Ins . Co . of

Pittsburgh, Pa . v . Xerox Corp ., 807 N.Y .S .2d 344, 346 (N .Y . App . Div . 2006)

("The covenant of good faith and fair dealing cannot be construed so broadly as to

effectively nullify other express terms of the contract, or to create independent

contractual rights .") . Nor can the covenant "create new duties under a contract ."
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Duration Mun . Fund, L. P. v . J. P. Morgan S e c . In c ., No. 603486-2008, 2009 WL

2999201, at *7 (N .Y . Sup . Ct . Sept . 19, 2009) .

206 . Delta had the clear right to terminate the ERJ Agreement

"immediately and at its sole option" if Freedom failed to maintain a 95%

completion rate . [Pl . Ex . 21 € 11(F)(vi)] Freedom was one of Delta's worst

performing carriers, and when Freedom did not achieve that minimum

performance standard in October 2007, December 2007 and February 2008, Delta

simply exercised its bargained-for right . [PI . Ex . 57] As a matter of law, it cannot

be bad faith for Delta simply to exercise a contractual right under the ERJ

Agreement . See Hartford Fire Ins . Co . v . Federated Dept Stores, Inc ., 723 F .

Supp . 976, 991 (S .D .N .Y . 1989) ("[T]he mere exercise of one's contractual rights,

without more, cannot constitute . . . a breach [of the implied covenant of good faith

and fair dealing] .") ; Cyprus Copper Mktg . Corp . v . Swiss Bank Corp ., 222 B .R .

213, 214 (S .D .N .Y . 1998) (no breach of duty of good faith where party "took no

action that it was not permitted to take under" contract) .

207 . Nor does the manner in which Delta terminated the ERJ Agreement

constitute bad faith . At the Preliminary Hearing, this Court suggested that the

inability of Delta to explain its failure to inform Plaintiffs of their improper

calculation of Freedom's completion rate before terminating them "indicat[ed] bad
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faith ." [Doc . No . 80 at 17, 31 ‚‚ 40, 79 ; Hrg . Tr . at 631 :16-19] But that

conclusion is unequivocally belied by the complete record now before the Court :

Plaintiffs knew full well that they were not accurately calculating Freedom's

completion rate with regard to coordinated cancellations and four-hour late flights

[Hrg . Tr . at 377 :8-379 :1 ; Doc . No . 164 at 330 :12-19 ; l7oc . No . 166 at 206 :21-

207 :8 ; Def . Ex . 18-19 ; Pl . Ex . 21 € 11(F)(iv)], and Delta clearly informed

Plaintiffs of its position in January and February 2008-well before the

termination . [Def . Ex . 31, 62 ; Trial Tr . at 315 :1-18]

208 . In early March 2008, Delta suspected for the first time that Plaintiffs

had disregarded the clear terms of the ERJ Agreement by billing Deltaa based on an

inflated completion rate . [Def . Ex . 83-84, 86 ; Trial Tr . at 281 :21-282 :11] Delta

did not seek to terminate the ERJ Agreement immediately, but, instead, took

reasonable steps to ensure that its completion rate calculations and its calculations

regarding the amounts it had been overbilled were accurate . Those steps included

asking Plaintiffs twice to explain the manner in which they calculated Freedom's

completion rate ; Plaintiffs did not respond, concluding "that the less said the better

at this moment ." [Def . Ex . 147]

209 . After concluding its investigation in late March 2008, Delta

discovered that Freedom's completion rate, when properly adjusted, fell below the
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95% minimum for three months in a consecutive six-month period . [Def . Ex . 143]

Delta exercised its business judgment, notified Plaintiffs of their default, and

legitimately terminated the ERJ Agreement . [Pl . Ex . 57]

210 . Delta had no obligation-contractual or otherwise-to give Plaintiffs

further notice that Delta had discovered Plaintiffs' inaccurate treatment of

coordinated cancellations and flights completed more than four hours late before

terminating them . And Delta had no obligation---contractual or otherwise-to give

Plaintiffs a second chance to live up to the bargain they knowingly struck . In

short, there was no reason for Delta to refrain from exercising its clear contractual

rights, and no breach of the duty of good faith . See Nat'l Union Fire Ins . Co . of

Pittsburgh, Pa ., 807 N.Y .S .2d at 346 ; Duration Mun . Fund, L .P ., 2009 WL

2999201 , at *7,



-72-

G. Plaintiffs Are Not Entitled to Their Attorneys' Fees and Costs

211 . Plaintiffs ask the Court to award them under New York and Georgia

law the attorneys' fees and costs they have incurred in prosecuting this litigation,

as well as the attorneys' fees and costs they incurred in connection with their

potential bankruptcy in May 2008 . [Doe . No . 140-2 at 9] Plaintiffs are not entitled

to those fees and costs under the laws of either state because, inter alia, Plaintiffs

have not been successful on any of their claims in this case .

(i) New York Law Prec l udes an Award of Attorneys' Fees and Costs

212 . Plaintiffs concede that New York law generally precludes an award of

fees and costs, but assert that New York courts recognize a "bad faith exception" to

that prohibition where a defendant "intentionally sought to inflict economic injury

on [plaintiffs] by forcing them to engage legal counsel ." [Doc . No . 143 at 14]

213 . Yet the Court is "bound to apply the law as it has been announced by

the New York Court of Appeals ." Mesa Air Group, Inc ., 573 F .3d at 1129 n .6 .

And the New York Court of Appeals, as far as the Court is aware (and Plaintiffs

have not suggested otherwise), has not clearly adopted this so-called "bad faith

exception ." Instead, according to the New York Court of Appeals, "[i]t is well

settled in New York that a prevailing party may not recover attorneys' fees from

the losing party except where authorized by statute, agreement or court rule ." US.
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Underwriters Ins . Co . v . City Club Hotel, LLC, 3 N .Y .3d 592, 597 (N .Y . 2004) ;

see also Hunt v . Sharp, 85 N .Y .2d 883, 885-86 (N .Y . 1995) (attorneys' fees and

costs not recoverable despite evidence of bad faith) . Neither the ERJ Agreement,

see Doe . No . 138, nor any New York statute or court rule authorizes an award to

Plaintiffs for their fees and costs here .

214 . Even if the "bad faith exception" were available, however, Plaintiffs

have still not demonstrated that it applies in this case . To trigger the exception,

Plaintiffs must prove that Delta engaged in "malicious or tortious conduct" that

"proximately caused" them "to incur legal fees ." Huling v . Copp, 572 N .Y .S .2d

239, 241 (N .Y . App . Div . 1991) ; see also Harradine v . Bd . of Supervisors, 425

N.Y .S .2d 182, 186 (N .Y . App . Div . 1980) ("To be recoverable [under this theory],

attorney's fees must be `proximately related to the malicious acts and the acts

themselves must [be] entirely motivated by a disinterested malevolence ."') .

215 . Plaintiffs have introduced no evidence that Delta "intentionally sought

to inflict economic injury on [Plaintiffs] by forcing them to engage legal counsel,"

United Pickle Co . v . Qmanoff, 40 5 N . Y. S .2 d 7 27, 728 (N .Y . App . Di v . 1978),

much less that Delta's acts were "malicious" and "constituted a disinterested

malevolence," Green v . Fischbein Olivieri Roaenholc & Badillo, 507 N .Y .S .2d

148, 153 (N .Y . App . Div . 1986) (fees not recoverable "unless the sole motivation
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of the malicious acts complained of constituted a `disinterested malevolence' on

the defendant's part") . Accordingly, Plaintiffs are not entitled to their fees and

costs under New York law .

(ii) Geo r g i a Law Prec lud es a n Award of At t or n eys' Fees a nd Costs

216 . Plaintiffs also seek their fees and costs under O .C .G .A . € 13-6-11 .

This request similarly fails for several reasons .

217 . First, O.C .G .A . € 13-6-11 does not provide an independent cause of

action for fees and costs . See Lamb v . Salvage Disposal Co . of Ga ., 535 S .E .2d

258, 261 (Ga . Ct . App . 2000) . Instead, the statute "merely permits in certain

limited circumstances the recovery of the expenses of litigation incurred as an

additional element of damages ." Id . Because Plaintiffs have not prevailed on their

other claims in this case, they cannot recover their fees and costs either .

218 . Second, O .C .G .A . € 13-6-11 is only available if substantive Georgia

law controls the claim on which the party seeking its fees and costs prevails . See

Elberta Crate & Box Co . v . Cox Automation Sys ., LLC, No. 6 :05 CV 03 (HL),

2005 WL 1972599, at *6 (M .D . Ga . 2005) (no fees or cost under O .C .G .A . € 13-6-

11 where Illinois law applied pursuant to Illinois choice of law provision in

contract) ; ProftTel Group, LLC, 2006 WL 1734271, at * 10 (no fees or costs where

Ohio law applied) ; see also Pinkerton & Laws, Inc . v . Royal Ins . Co . ofAm ., 227 F .
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Supp . 2d 1348, 1357 (N .D . Ga. 2002) . Because New York law governs all issues

in this case except equitable estoppel, Plaintiffs cannot rely on O .C .G .A . € 13-6-11

where they fail to prevail on the equitable estoppel claim .

219 . Third, to recover under O .C .G .A . € 13-6-11, the party seeking its fees

and costs must prove that the other party acted in bad faith during the course of

events giving rise to the litigation ." Steel Magnolias Realty, LLC v . Bleakley, 622

S.E .2d 481, 483 (Ga . Ct . App . 2005) . To satisfy that high standard, the party must

show something more than simply bad judgment or negligence ; they must

demonstrate that the other party acted with "actual or constructive fraud or a design

to mislead or deceive another, or a neglect or refusal to fulfill some duty or some

contractual obligation, not prompted by an honest mistake, but prompted by some

sinister motive ." ADP-Fin . Computer Servs ., Inc . v . First Nat '1 Bank, 703 F .2d

1261, 1267 (11th Cir . 1983) . As discussed above, Delta engaged in no bad faith

here ; its acts were entirely consistent with its rights under the ERJ Agreement and

its express and implied duty of good faith .

14 Plaintiffs could seek fees and costs under O.C .G .A . € 13-6-11 had Delta
been stubbornly litigious or caused them unnecessary expense after filing suit . But
those grounds for recovery are unavailable if "a bona fide controversy exists
between the parties," which is clearly the situation here . See Cornelius v . Home
Comings Fin . Network, Inc ., 293 Fed . Appx . 723, 728 (11th Cir . 2008) ; APAC-Se.,
Inc . v . Coastal Caisson Corp ., 514 F . Supp . 2d 1373, 1382 (N .D . Ga. 2007) .
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H. Plaintiffs Breached the ERJ Agreement

220 . Delta asserts a counterclaim against Plaintiffs for breach of the ERJ

Agreement . [Doc . No . 140-3 at 3-5] Specifically, Delta contends that Plaintiffs

improperly billed Delta for, and Delta therefore paid, base mark-up and/or

additional incentive compensation in the months of June 2007, July 2007, August

2007, October 2007 and December 2007 based on an inflated completion rate .

[Id 1

221 . The Court agrees . As discussed above, Plaintiffs were well-aware that

the ERJ Agreement precluded them from taking credit for coordinated

cancellations or counting flights operated more than four hours late and flights

flown with no revenue passengers in calculating Freedom's completion rate . [Pl .

Ex . 21 € 11(F)(iv) ; Hrg . Tr . at 377 :8-379 :1]

222 . Plaintiffs, nevertheless, submitted invoices to Delta in the months of

June 2007 through December 2007, which Delta paid, that improperly credited

coordinated cancellations (in most instances) and counted flights operated more

than four hours late and flights flown with no revenue passengers (in all instances)

in calculating Freedom's completion rate . [P1 . Ex . 14-18, 20, 45, 47 ; Def . Ex . 94-

100, 114-16, 143 ; Hrg . Tr . at 260 :2-261 :4 ; Doc . No . 168]
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223 . When corrected, the completion rate Freedom actually achieved did

not entitle Plaintiffs to much of the base mark-up and/or additional incentive

compensation for which they overbilled Delta and which Delta therefore paid . [Pl .

Ex . 45, 47 ; Def . Ex . 143 ; Doe . No . 168]

224 . By improperly billing Delta, Plaintiffs repeatedly breached the ERJ

Agreement and caused Delta to suffer damages in the amount of $2,938,723,1s

which represents the sum of the overpayments Delta made to Plaintiffs in June

2007 ($555,371), duly 2 0 07 ($586,549), August 2007 ($601,960), October 2007

($607,855), and December 2007 ($586,988) . [Pl . Ex . 15, 17 ; Def . Ex . 94-96, 98,

100, 114-16, 143 ; Doc . No . 168]

225 . Plaintiffs are, therefore, liable to and hereby ordered to pay Delta the

amount of $2,938,723 . See Tractebel Energy Mktg ., Inc . v . AEP Power Mktg .,

Inc . , 487 F .3d 89, 110 (2d Cir . 2007) ("It has long been established in New York

that a breaching party is liable for all direct and proximate damages which result

from the breach .") .

15This figure does not include the $293,301 in incentive payments that Delta
made to Plaintiffs in connection with their invoices from September 2007 and
December 2007 but later recouped from Plaintiffs in March 2008, as Delta
acknowledges a lack of evidence to establish that the amount was ultimately
rebilled and paid .
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226 . The Clerk of Court is hereby INSTRUCTED to enter judgment in

favor of Delta and against Plaintiffs, awarding Delta damages in the amount of

$2,938,723 .00 .

SO ORDERED this 17th day of May, 2010 .

CLARENCE COOPER
SENIOR UNITED STATES DISTRICT JUDGE


